Professional Conduct
Presentation
WHAT SHOULD YOU KNOW
ABOUT THE IOLTA ACCOUNT?

What is IOLTA?


IOLTA is an acronym for "Interest on Lawyers'
Trust Accounts." The IOLTA program exists in
every state in the United States. It was
established by the Ohio General Assembly in
1985. The interest earned on these accounts
generates revenue for the state's legal aid fund.
IOLTA provisions are fully set out in Ohio
Revised Code 4705.09 and 4705.10.



Who must have an IOLTA
account?
Lawyers:

Every lawyer licensed to practice in the state of Ohio
who receives client funds (filing fees, unearned
retainers, settlements, etc.), and maintains a pooled
funds escrow account must establish it as an IOLTA
account. If a lawyer is associated with or employed by
a law firm, the firm's IOLTA account may be used. If a
lawyer does not receive and disburse clients' funds and
neither the lawyer nor the lawyer's firm maintains a
pooled funds escrow or trust account in Ohio, she or
he is exempt from Ohio's IOLTA provisions.

IOLTA Rules and the Rules of
Professional Conduct




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) A lawyer shall hold property of clients or
third persons that is in a lawyer’s possession in
connection with a representation separate from
the lawyer’s own property. . . .

Where do I establish an IOLTA
account?


You may establish an IOLTA account at any bank,
savings & loan association, credit union, or savings
bank that is authorized to transact business in the
state where you practice. Most, but not all,
financial institutions in the state currently
participate in the IOLTA program. In order for a
bank to participate in the program, it must comply
with the Rules established by the state legislature
for the administration of the program.

IOLTA Rules and the Rules of
Professional Conduct




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
. . . Funds shall be kept in a separate interestbearing account in a financial institution
authorized to do business in Ohio and
maintained in the state where the lawyer’s
office is situated. . . .

Who governs my
IOLTA Account?

HINT: It is neither the Supreme
Court of Ohio nor the Bar
Association.

Who governs my
IOLTA Account?

ANSWER: In nearly every state, it
is the state legal assistance
foundation.
http://www.americanbar.org/groups/inter
est_lawyers_trust_accounts/resources/di
rectory_of_iolta_programs.html

Who is OLAF and why do they
govern my IOLTA Account?


The Ohio Legal Assistance Foundation maintains
responsibility for disbursing proceeds from a
civil filing fee surcharge and revenues from the
"Interest on Lawyers' Trust Accounts" (IOLTA)
program. OLAF is charged with administering
state funds for Ohio's legal aid societies.

How does OLAF affect your
IOLTA accounts?



On September 6, 2001, the Ohio Legal Assistance
Foundation Board of Trustees adopted the final set of
Rules governing Interest on Lawyers' Trust Accounts
(IOLTA) in the state of Ohio. The effective date of
implementation for the Rules is April 1, 2002. The
effect of the new Rules is the modification and
adoption of past policies and practices of OLAF and the
Ohio Public Defender's Office, which administered the
legal aid fund prior to the creation of OLAF.

What are the OLAF Rules and
what is their effect on me?



The Rules require each attorney, law firm, legal
professional association, or ancillary business
related to the practice of law in which the
attorney is a principal, which deposits client
funds in a common escrow or trust account, to
establish and maintain an IOLTA account in an
eligible, participating bank.

What are the OLAF Rules and
what is their effect on me?



The Rules prescribe when and how the attorney
must establish the account and how to notify
the Foundation once the account has been
established. The Rules also require that the
depositing attorney cooperate with and assist
the Foundation to ensure that the deposits are
maintained in an account providing the greatest
return. Finally, the Rules summarize the
consequences for an attorney who fails to
comply with these provisions.

How do I establish an IOLTA
Account?



FOR LAWYERS

New IOLTA accounts must be established at, or existing accounts
converted to, an eligible, participating financial institution. The
participating bank should have a uniform process for establishing a
new IOLTA account that complies with the Rules established by OLAF
for the administration of the program. This process, at a minimum,
should establish an IOLTA account in the name of the attorney, firm,
or association that established it and should be identified as an
"Interest on Lawyers Trust Account" or IOLTA. The name of these
accounts may contain additional identifying information to distinguish
it from other accounts. When establishing a new account, the attorney
has the responsibility to ensure that the new account will provide the
greatest return possible and that only reasonable service charges will
be applied to the account.

IOLTA Rules and the Rules of
Professional Conduct




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
. . . The account shall be designated as a
“client trust account,” “IOLTA account,” or with
a clearly identifiable fiduciary title. . . .

What does the IOLTA program require
you to do?


Under the IOLTA program, lawyers must place
pooled escrow funds in interest-bearing
accounts, with interest remitted by financial
institutions to the state treasurer for deposit
into the legal aid fund. Unless an escrow or
client's trust account is established for the sole
benefit of that client, all pooled client trust
accounts must be an IOLTA account.

What types of client funds should
go into an IOLTA account?


Examples of the types of funds to be placed into these
trust accounts include: * Retainers received from
clients, until they are actually earned; * Funds which
belong in part to the client and in part to the lawyer; *
Funds of the client that are being held for
disbursement at a later time; * Personal injury
settlements and awards; * Deposits required to close
property transactions. * Prepaid court costs

Prof.Cond.R. 1.15(C)




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
. . . (c) A lawyer shall deposit into a client trust
account legal fees and expenses that have been
paid in advance, to be withdrawn by the lawyer
only as fees are earned or expenses incurred.

When should I place client funds
in my IOLTA account?


IOLTA accounts are only intended to be used
whenever net interest cannot be earned for the
client's benefit (i.e., the funds are nominal in
amount or are to be held for a short period of
time and thus can not generate sufficient
interest above the cost to open and maintain
the account).

When should I NOT place client
funds in my IOLTA account?





Phillips v. Washington Legal Found., 118 S. Ct.
1925 (1998)). U.S. Supreme Court held that
the client is entitled to keep the interest on
large long term IOLTA deposits.
Rule to follow: If net interest could be earned
for the client, then the funds should be
deposited in a separate account for the client's
benefit.

What about flat-fee agreements
and retainer fee agreements?



The Board of Commissioners on Grievances and Discipline
has offered Advisory Opinions on how attorneys should
handle these fees. These opinions are informal, nonbinding
opinions in response to prospective or hypothetical
questions regarding the application of the Supreme Court
Rules for the Government of the Bar of Ohio, the Supreme
Court Rules for the Government of the Judiciary, Rules of
Professional Conduct, the Code of Judicial Conduct, and the
Attorney's Oath of Office. You may access these opinions
from the Supreme Court of Ohio's Web site. Op. 89-07 deposit of retainer in separate identifiable bank account.
Op. 96-4 - Flat fee in criminal defense representation
deposited into business account.

What Information do I maintain
for Money in the IOLTA Account?


For each client with money deposited into the
IOLTA account, you must maintain records
sufficiently detailed to show (i) the name of the
client; (ii) the date, amount, and source of all
funds received on behalf of such client; (iii) the
date, amount, payee, and purpose of each
disbursement made on behalf of such client;
(iv) the current balance for such client.

IOLTA Rules and the Rules of
Professional Conduct







RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) . . . For funds, the lawyer shall do all of the
following:

. . . (2) maintain a record for each client on whose

behalf funds are held that sets forth all of the
following:


(i) the name of the client; (ii) the date, amount, and
source of all funds received on behalf of such client; (iii)
the date, amount, payee, and purpose of each
disbursement made on behalf of such client; (iv) the
current balance for such client.

Must I notify OLAF to establish an
IOLTA Account?


After an account is established, the attorney must
notify the Foundation by using the IOLTA Registration
Form. The registration form is not a prerequisite to
establishing an account. Attorneys must register online
(http://www.olaf.org/iolta-and-iota/register-online/) or
print, complete and return a form once the account is
established in order to complete the process for
establishing a new account. The registration form is
only for the purpose of notifying the Foundation that
an account has been established. It does not by itself
establish an account.

Do I also notify the Supreme
Court of Ohio when establishing
an IOLTA Account?


Lawyers do not need to notify the Supreme
Court of Ohio when establishing an IOLTA
account. Account information will be requested
by the Court during your biennial registration.
State law and the Supreme Court of Ohio's rules
require attorneys licensed in the state to
register their IOLTA accounts with the Court.

When and how is notification of a
new account provided to the
Supreme Court of Ohio?


Upon admission to the bar and then every two years,
you will receive a Certificate of Registration from the
Supreme Court of Ohio. This form includes a section to
register your IOLTA accounts. An attorney is required
to provide the Court with his or her registration
number, IOLTA account name and number, and the
name and location of the financial institution with
which the account is established. You must list all
IOLTA accounts with which you are associated.

Who pays service charges on the
IOLTA account?


Financial institutions may waive service charges on
IOLTA accounts. If such charges are not waived,
only reasonable service charges may be deducted
from the interest earned on the account.
Reasonable service charges include normal monthly
maintenance fees or deposit and check transaction
charges. If the interest is insufficient to cover the
charges, and the institution does not waive the
difference, the named account owner is responsible
for the balance.

Who pays service charges on the
IOLTA account?



Charges for services such as check printing, overdraft
penalties/protection, electronic transfer fees, stop
payment fees, return deposit fees, credit card
brokerage fees, etc., are the account owner's
responsibility and may not be deducted from the
interest earned. The account holder may deposit such
additional funds into the account as may be necessary
to cover charges in excess of interest earned, or to
meet a minimum balance requirement by the financial
institution that would enable waiver of all service
charges. This is called “seed money” in the account.
But for seed money, your money is not to be in IOLTA.

Prof.Cond.R. 1.15(b)




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(b) A lawyer may deposit the lawyer’s own
funds in a client trust account for the sole
purpose of paying or obtaining a waiver of bank
service charges on that account, but only in an
amount necessary for that purpose.

May I accept credit card
payments from a client?



Attorneys may allow clients the ability to pay costs and
expenses related to the representation of the client
with the client's credit card. However, the attorney is
responsible for any brokerage charges or fees
associated with the use of credit card. This fee, like
other service charges, must be paid from the
attorney's operating account and not from the interest
earned on the client's trust account. If a client gives an
attorney $10,000 using a credit card, then $10,000
must remain in the client's trust account for the agreed
upon use of these funds. You may access Opinion
2007-3 from the Supreme Court of Ohio's Web site.

Is each attorney in a law firm
required to have an IOLTA
account?


If you are working for a firm and that firm
maintains an IOLTA account, you are permitted
to use your firm's IOLTA account. When
registering your firm's account, you need to
obtain the number of the firm's trust account
and the name and location of the financial
institution with which the account is established.

Who sends in the interest these
accounts earn?


The financial institution remits the interest from
IOLTA accounts to the State Treasurer with a
monthly report detailing the account's average
balance, service charges, interest rate, interest
earned, and interest remitted. (The average
balance will be important later when we talk
about accounts that go negative.)

What are the recordkeeping rules
for the IOLTA Account?


Attorneys must maintain records for each IOLTA
account showing (1) the name of such account;
(ii) the date, amount, and client affected by each
credit and debit; and (iii) the balance in the
account; (2) all bank statements, deposit slips, and
cancelled checks, if provided by the bank, for each
bank account; and (3) perform and retain a
monthly reconciliation of all transactions in the
account.

IOLTA Rules and the Rules of
Professional Conduct







RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) . . . For funds, the lawyer shall do all of the
following:

. . . (3) maintain a record for each bank account
that sets forth all of the following:


(i) the name of such account; (ii) the date, amount,
and client affected by each credit and debit; (iii) the
balance in the account.

IOLTA Rules and the Rules of
Professional Conduct







RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) . . . For funds, the lawyer shall do all of the
following:

. . . (5) perform and retain a monthly reconciliation
of the items contained in divisions (a)(2), (3), and
(4) of this rule.

IOLTA Rules and the Rules of
Professional Conduct







RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) . . . For funds, the lawyer shall do all of the
following:

. . . (4) maintain all bank statements, deposit slips,
and cancelled checks, if provided by the bank, for
each bank account;

What if my IOLTA Account
Balance Goes Negative?











Your bank notifies the State Treasurer, who notifies the Ohio
Supreme Court. (You got some explaining to do!)
A negative IOLTA balance results in
(1) violating Prof.Cond.R. 1.15(a)(2)(iv) by failing to maintain a
record of client current balances and outstanding checks, and
(2) violating Prof.Cond.R. 1.15(a)(3)(ii) by failing to maintain a record
of which client’s funds were affected by each IOLTA account credit
and debit, and
(3) violating Prof.Cond.R. 1.15(c) by failing to maintain client funds,
advanced by the client in your IOLTA account.

Cincinnati Bar Assn. v. Helbling, 124 Ohio St.3d 510, 2010-Ohio-955.

Whose tax identification number
should be used?


The federal tax identification number assigned
to all Ohio IOLTA accounts is 31-1126612.
Financial institutions should not assign an
individual's or firm's tax I.D. number to the
account. There are no tax consequences to a
lawyer or escrow agent, the client of a lawyer or
escrow agent, a participating law firm or title
company, or the recipient legal aid organization.

What do I do with client funds in
my IOLTA when I am unable to
locate the client?


The Supreme Court of Ohio's Board of
Commissioners on Grievances and Discipline has
offered the following informal, nonbinding
opinion Advisory Opinion (2008-3) from the
Supreme Court of Ohio on this question:

What do I do with client funds in
my IOLTA when I am unable to
locate the client?


The Board advises that the proper disposition of
client funds in a lawyer's IOLTA or individual
client trust account, when either the identity or
the whereabouts of the client who is the owner
of the funds is unknown, is for a lawyer to
follow the statutory procedure for the
disposition of unclaimed funds to the state set
forth in Chapter 169 of the Ohio Revised Code.

What do I do with client funds in
my IOLTA when I am unable to
locate the client?


A lawyer's reporting of unclaimed funds of a
client whose identity or whereabouts are
unknown does not violate either the ethical duty
of safekeeping a client's funds under Rule 1.15
or the ethical duty to protect a client's
confidentiality under Rule 1.6."

What do I do with client funds in
my IOLTA when I am unable to
locate the client?




For more information on unclaimed funds,
contact the state's Division of Unclaimed Funds:
Ohio Department of Commerce's Division of
Unclaimed Funds 77 South High Street , 20th
Floor Columbus , OH 43215-6108
webunfd@com.state.oh.us or (614) 466-4433



Are the funds in my IOLTA
insured from loss if something
happens to the bank?

Prior to January 1, 2013, IOLTA accounts enjoyed unlimited
FDIC insurance coverage pursuant to Section 343 of the
Dodd-Frank Wall Street Reform and Consumer Protection
Act. That provision had a sunset date of Dec. 31, 2012.
Unfortunately, this provision was NOT renewed. As of
January 1, 2013, FDIC insurance available to IOLTA
accounts is $250,000 per owner of the funds (client), per
financial institution, assuming that the account is properly
designated as a trust account and proper accounting of
each client’s funds is maintained. Non-interest-bearing trust
accounts have this same level of coverage.

Who is responsible for IOLTA
Funds that are stolen or lost?



YOU and all partners in a law firm are
responsible collectively for any client money
kept in an IOLTA or individual client trust
account. In Office of Disciplinary Counsel v.

Ball, 67 Ohio St. 3d 401 (Ohio 1993), a

secretary misappropriated large sums from
client trust accounts. When the attorney found
the delinquencies, he fired the secretary, and
paid all misappropriated accounts with interest.
The attorney received a six month suspension.

How Long must I keep IOLTA
Records?




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) . . . Records of such account funds and
other property shall be kept by the lawyer and
shall be preserved for a period of seven years
after termination of the representation or the
appropriate disbursement of such funds or
property, whichever comes first. . . .

IOLTA Rules and the Rules of
Professional Conduct




RULE 1.15: SAFEKEEPING FUNDS AND
PROPERTY
(a) A lawyer shall hold property of clients or
third persons that is in a lawyer’s possession in
connection with a representation separate from
the lawyer’s own property. Funds shall be kept
in a separate interest-bearing account in a
financial institution authorized to do business in
Ohio and maintained in the state where the
lawyer’s office is situated.

IOLTA Rules and the Rules of
Professional Conduct (Continued)




The account shall be designated as a “client
trust account,” “IOLTA account,” or with a
clearly identifiable fiduciary title. . . . Records
of such account funds and other property shall
be kept by the lawyer and shall be preserved for
a period of seven years after termination of the
representation or the appropriate disbursement
of such funds or property, whichever comes
first. . . . For funds, the lawyer shall do all of
the following:

IOLTA Rules and the Rules of
Professional Conduct (Continued)




(1) maintain a copy of any fee agreement with
each client;
(2) maintain a record for each client on whose
behalf funds are held that sets forth all of the
following:


(i) the name of the client; (ii) the date, amount, and
source of all funds received on behalf of such client; (iii)
the date, amount, payee, and purpose of each
disbursement made on behalf of such client; (iv) the
current balance for such client.

IOLTA Rules and the Rules of
Professional Conduct (Continued)


(3) maintain a record for each bank account that
sets forth all of the following:






(i) the name of such account; (ii) the date, amount,
and client affected by each credit and debit; (iii) the
balance in the account.

(4) maintain all bank statements, deposit slips, and
cancelled checks, if provided by the bank, for each
bank account;
(5) perform and retain a monthly reconciliation of
the items contained in divisions (a)(2), (3), and (4)
of this rule.

FINAL THOUGHTS



The fastest road to disbarment is through the
IOLTA Account.


Using the IOLTA account to hide income from the IRS –
disbarred. Disciplinary Counsel v. Crosby, 2012 Ohio 2872,

P5 (Ohio June 27, 2012).


Overdrafting the IOLTA account and not responding to the
“Certified Letter” – disbarred. Disciplinary Counsel v.

Nittskoff, 130 Ohio St. 3d 433 (Ohio 2011).


Misusing the IOLTA account to conceal personal funds from
creditors – disbarred. Disciplinary Counsel v. Lawson, 130

Ohio St. 3d 184 (Ohio 2011).


Total inability to appreciate the fiduciary duties relative to the
IOLTA account – disbarred. Office of Disciplinary Counsel v.

Connors, 97 Ohio St. 3d 479, 482 (Ohio 2002).

If you have questions, contact:
John H. Phillips
Phillips Law Firm, Inc.
9521 Montgomery Road
Cincinnati, OH 45242
(513) 985-2500
FAX (513) 985-2503
Email: JHP@PhillipsLawFirm.com

If you need additional CLE
credits, please check out the
other available online CLEs from
Legal Technicality, LLC at the
website,
WWW.LegalTechnicality.com.

