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OPINION 2014-4 

Issued December 12, 2014 

 

Law Firm In “Of Counsel” Relationship 

With Another Law Firm 

 

 

SYLLABUS:  It is proper for a law firm to enter an “of counsel” relationship with 

another law firm, provided both firms comply with the Ohio Rules of Professional 

Conduct. 

QUESTION PRESENTED:  May a law firm, rather than an individual lawyer, be 

designated “of counsel” with another law firm? 

OPINION:   

A lawyer seeks the Board’s guidance on whether a law firm may enter into an 

“of counsel” relationship with another law firm.  In past advisory opinions, the Board 

has addressed the “of counsel” relationship between individual lawyers and law firms, 

as well as the issue of lawyers practicing simultaneously in multiple law firms.   

In a 2004 opinion, the Board determined that a lawyer may serve “of counsel” to 

another lawyer or to a law firm in another state, so long as the disciplinary laws of Ohio 

and the other state are not violated.  Ohio Sup. Ct., Bd. of Comm’rs on Grievances and 

Discipline, Op. 2004-11(October 8, 2004).  That opinion also stated that an out-of-state 

lawyer, not licensed in Ohio, may be “of counsel” to a lawyer or a law firm in Ohio 

provided that the relationship complies with all laws and disciplinary rules in Ohio.  
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Later, in a 2008 opinion, the Board extensively analyzed the “of counsel” 

relationship and determined that lawyers may maintain multiple “of counsel” 

relationships with different law firms, provided each of those relationships is “close, 

regular, and personal,” and not simply an “occasional collaboration.”  Ohio Sup. Ct., 

Bd. of Comm’rs on Grievances and Discipline, Op. 2008-1 (February 8, 2008).  The 

Board’s opinion reflects the opinion of the ABA and a majority of other jurisdictions.   

See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 357 (1990). 

Most recently in 2013, the Board determined that a lawyer may simultaneously 

practice in more than one law firm if the practice otherwise complies with the Rules of 

Professional Conduct.  Ohio Sup. Ct., Bd. of Comm’rs on Grievances and Discipline, 

Op. 2013-1 (April 4, 2013).  This is the prevailing view of the ABA and other 

jurisdictions. In rendering that opinion, the Board stated a number of reasons to allow a 

lawyer to practice in multiple law firms, including that no Rule of Professional Conduct 

or Rule for the Government of the Bar prohibits such practice; lawyers are permitted to 

maintain multiple “of counsel” relationships with different firms; the prevailing view in 

other jurisdictions is to permit practice in multiple firms; the definition of “firm” and 

“law firm” under Prof.Cond.R. 1.0(c) is expansive; and to not allow multi-firm practice 

could impede a lawyer’s ability to generate full-time work.   

Based on the Board’s prior opinions which allow for multiple “of counsel” 

relationships and for lawyers to simultaneously practice in multiple law firms,  

permitting a law firm to become “of counsel” with another law firm is logical. 

The ABA and other jurisdictions have concluded that a law firm may be “of 

counsel” with another law firm.  ABA Formal Op. 357; Md. State Bar Assn. Commt. on 

Ethics, 88-45 (Jan. 13, 1988);  Assn. of the Bar of the City of New York, Op. 1995-8 (May 

31, 1995); State Bar of Arizona, Op. 87-24 (November 17, 1987); Phila. Bar Assn., Prof’l. 

Guidance Commt., Op. 2001-5 (April, 2001); D.C. Bar Op. 338 (February, 2007).  In 

reversing its prior opinion, the ABA stated that it did not perceive “any reason of policy 

why a firm should not be of counsel to another firm.”  ABA Formal Op. 90-357.  

However, at least one state summarily dismissed a plan to designate one firm “of 

counsel” to another firm to cross-refer business, because it determined it was a 

marketing scheme.  Illinois State Bar Assn. 840 (January 4,1984).   
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The ABA has recognized certain limitations of firm-to-firm “of counsel” 

relationships.  ABA Formal Op. 90-357.  The ABA found that the “[e]ffect of two or 

more firms sharing an of counsel lawyer is to make them all effectively a single firm, for 

purposes of attribution of disqualification.”  ABA Formal Op. 90-357; see also D.C. Bar 

Op. 338; Assn. of the Bar of the City of New York, 1995-8; Phila. Bar Assn., Prof’l. 

Guidance Commt., Op. 2001-5.  As a result, all conflicts between and among firms are 

imputed to each of the firms.  Additionally, the “of counsel” designation cannot be used 

to designate a relationship that arises “by the mere referral of business between firms or 

an occasional consulting relationship.”  Assn. of the Bar of the City of New York, Op. 

1995-8.   

 When law firms become “of counsel” with other law firms, the ethical issues are 

multiplied.  There are a number of ethical limitations that must be recognized in firm-

to-firm “of counsel” relationships, including fiduciary duties, conflicts of interest, and 

fee sharing.  Although most of the issues are similar to those found in the more basic “of 

counsel” relationships, caution should be exercised. 

Conflict of interest analysis is of primary concern because all of the lawyers in a 

firm that is “of counsel” with another firm may be disqualified due to the “of counsel” 

relationship.  For conflict analysis, the firms are treated as one unit, and conflicts are 

imputed to all “of counsel” lawyers and/or firms.  See Prof.Cond.R. 1.8(c); 1.10. 

Therefore, any conflicts applicable individually to either firm or lawyer apply to all.  As 

a result, firms in “of counsel” relationships with other firms must conduct 

comprehensive conflict checks.  In at least one jurisdiction, implementation of a 

“screen” is not sufficient to avoid the imputation of conflicts when one firm is “of 

counsel” with another firm.  N.Y. State Bar Assn., Commt. on Prof’l. Ethics, Op. 793 

(March 17, 2006). 

When conducting conflict checks, law firms in “of counsel” relationships should 

consider obtaining client or potential client informed consent to disclose sufficient 

information to the other firm to perform a complete conflict check.  Client confidences 

must always be protected.  Issues may arise when clients, especially those with trade 

secrets or other highly confidential information, may not be willing to allow for such 

disclosures.  As a result, law firms in “of counsel” relationships should have a detailed 

and comprehensive method for conflict analysis and protecting client or potential client 

confidentiality. 
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Law firms also must be cognizant that in order to maintain an “of counsel” 

relationship, the firms must maintain the requisite “close, regular, and personal” 

relationship.  Depending on the size of the two “of counsel” firms, this relationship may 

not be feasible.  The “of counsel” relationship should not be a loose alliance for 

marketing and advertising purposes.   

Division of fees is another ethical consideration.  In Ohio, “of counsel” lawyers 

are considered to be in the same firm for purposes of the division of fees, so the 

restrictions regarding the division of fees under Prof.Cond.R. 1.5(e) do not apply.  

Unlike Ohio, some jurisdictions do not recognize “of counsel” lawyers to be members of 

the same firm, and require the division of fees with the firm as if they are not all in the 

same firm.  See Nancy Kaufman, The Of Counsel Relationship, 

http://www.mass.gov/obcbbo/ofcounsel.htm (last visited December 9, 2014).   

Additional considerations for law firms entering into “of counsel” relationships 

with other law firms, include ensuring that lawyers maintain “active” Ohio registration 

status; not including an “of counsel” lawyer in the firm name who is not already a 

named partner; and including the jurisdictional limitations of the “of counsel” lawyers 

and firms on the letterhead.  Finally, firms should also disclose the “of counsel” 

relationship to clients in an engagement letter.  

Although not directly addressed in Ohio’s Rules of Professional Conduct, 

lawyers’ fiduciary duties must be considered when one firm becomes “of counsel” with 

another firm.  The firms should have a consistent approach regarding clients and other 

business opportunities, including which firm receives the engagement. 

 

CONCLUSION: Although there are multiple ethical considerations involved, law 

firms may choose to enter “of counsel” relationships with other law firms for a number 

of reasons.  First, the prevailing view of the ABA and other jurisdictions is that law 

firms may be “of counsel” to other law firms, so long as no ethical rules are violated.  

Second, no Rule of Professional Conduct or Rule Governing the Bar of Ohio prohibits 

firm-to-firm “of counsel” relationships.  In fact, the Board’s prior opinions allow for 

multiple “of counsel” relationships with different firms and for lawyers to 

simultaneously practice in multiple firms.  Therefore, a law firm may be “of counsel” 
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with another law firm, so long as both firms comply with the Rules of Professional 

Conduct and do not violate any ethical rules. 

 

Advisory Opinions of the Board of Commissioners on Grievances and Discipline are 

informal, nonbinding opinions in response to prospective or hypothetical questions 

regarding the application of the Supreme Court Rules for the Government of the Bar 

of Ohio, the Supreme Court Rules for the Government of the Judiciary, the Ohio 

Rules of Professional Conduct, the Ohio Code of Judicial Conduct, and the 

Attorney’s Oath of Office. 
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OPINION 2015-1 

Issued August 7, 2015 

 

Judicial Performance of Civil Marriages 

of Same-Sex Couples 

 

SYLLABUS:  A judge who exercises the authority to perform civil marriages may not 

refuse to perform same-sex marriages while continuing to perform opposite-sex marriages.  

A judge may not decline to perform all marriages in order to avoid marrying same-sex 

couples based on his or her personal, moral, or religious beliefs. 

 

QUESTIONS PRESENTED:  The Board of Professional Conduct received inquiries from 

judges and a judicial association on behalf of its members seeking guidance concerning the 

obligation of a judge to perform same-sex civil marriages: 1) whether a judge who is 

authorized to perform marriages may refuse to marry same-sex couples based on personal, 

moral, or religious beliefs, but continue to marry opposite-sex couples; 2) whether a judge 

may decline to perform all marriages to avoid marrying same-sex couples. 

 

APPLICABLE RULES:  Jud. Cond. R. 1.1, 1.2, 2.2, 2.3, 2.4, 2.11, and Prof. Cond. R. 8.4(g). 

 

OPINION: 

 

Background 

 

On June 26, 2015, the U.S. Supreme Court found the right to marry the person of 

one’s choice to be a fundamental right under the Fourteenth Amendment of the United 

States Constitution.  The laws of several jurisdictions, including Ohio that restricted 

marriage to only opposite-sex couples were declared unconstitutional.  Obergefell v. Hodges, 

___ U.S.___, 35 S. Ct. 2584, 192 L.Ed.2d 609 (2015).  The Supreme Court specifically held that 

state laws restricting same-sex marriage are “invalid to the extent they exclude same-sex 

couples from civil marriage on the same terms and conditions as opposite-sex couples.”  Id.  
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Obergefell is considered the law of the land and applies equally across all jurisdictions.  See 

Marbury v. Madison, 5 U.S. 137, 180 2 L.Ed. 60 (1803). 

 

In Ohio, municipal, county, and probate judges are specifically authorized by statute 

to perform civil marriage ceremonies. R.C. 1907.18(C), 1901.14(A)(1), 2101.27, and 3101.08.  

Whether judges are mandated or authorized by the Ohio Revised Code to perform civil 

marriages is a legal question and beyond the scope of the advisory opinion authority 

granted to the Board by the Supreme Court of Ohio.  Gov. Bar R. V, Section 2(D), BPC Reg. 

15(B)(1).1  However, the General Assembly has granted judges the authority to perform 

marriages because of the unique public office that they hold.  When a judge performs a civil 

marriage ceremony, the Board concludes that the judge is performing a judicial duty and 

thus is required to follow the Code of Judicial Conduct in the performance of that duty. 

 

Judicial Oath of Office 

 

Every judge is required to take an oath prior to each term of office in a form 

prescribed by R.C. 3.23: 

 

I, (name), do solemnly swear that I will support the 

Constitution of the United States and the Constitution of Ohio, 

will administer justice without respect to persons, and will 

faithfully and impartially discharge and perform all of the 

duties incumbent upon me as a judge according to the best of 

my ability and understanding.  [This I do as I shall answer 

unto God.]   

 

The oath represents the judge’s solemn and personal vow that he or she will 

impartially perform all duties incumbent on the office and do so without regard to the 

status or class of persons or parties who come before the court.  The oath is a reflection of 

the self-evident principle that the personal, moral, and religious beliefs of a judicial officer 

should never factor into the performance of any judicial duty.  When a judge takes the oath 

of office, “he or she yields the prerogative of executing the responsibilities of the office on 

any basis other than the fair and impartial and competent application of the 

law….” Mississippi Judicial Performance Com’n v. Hopkins, 590 So.2d 857, 862 (Miss. 1991). 

 

                                                 
1 The Board may only issue nonbinding advisory opinions regarding the application of the Supreme Court 

Rules for the Government of the Bar of Ohio, the Supreme Court Rules for the Government of the Judiciary of 

Ohio, the Ohio Rules of Professional Conduct, the Code of Judicial Conduct, or the Attorney’s Oath of Office. 
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A judge’s oath to support the constitutions of the United States and the State of Ohio 

requires the judge to recognize and adhere to binding court interpretations of the same.  A 

judge’s unilateral decision to refuse to perform same-sex marriages based on his or her own 

personal, religious, or moral beliefs ignores the holding in Obergefell and thus, directly 

contravenes the oath of office.  

 

Code of Judicial Conduct   

 

Jud. Cond. R. 1.1—Compliance with the law 

 

Jud. Cond. R. 1.1 requires a judge to comply with the law.  A judge is always 

required to comply with the law and has a higher duty than ordinary citizens to comply.  

Disciplinary Counsel v. Connor, 105 Ohio St.3d 100, 2004-Ohio-6902.  The definition of “law” 

encompasses court rules, the Code of Judicial Conduct, the Rules of Professional Conduct, 

statutes, constitutional provisions, and decisional law.  Jud. Cond. R., Terminology.  

Consequently, a judge is required to comply with the U.S. Constitution and binding 

decisional law interpreting its provisions.  A judge’s refusal to marry same-sex couples, 

while continuing to marry opposite-sex couples, is contrary to the holding in Obergefell, and 

thus not in accord with the judge’s obligation to comply with the law.  

 

Jud. Cond. R. 1.2—Independence, integrity, and impartiality of the judiciary 

 

Jud. Cond. R. 1.2 requires a judge to “act at all times in a manner that promotes 

public confidence in the independence, integrity, and impartiality of the judiciary. . . .”  

This requirement applies to all professional and personal conduct of a judge.  Jud. Cond. R.  

1.2, Comment [1].  In satisfying this responsibility, a judge “must accept the restrictions 

imposed by the Code” (Jud. Cond. R. 1.2, Comment [2]), including provisions that require a 

judge to set aside his or her own personal, moral, and religious beliefs in the fair, impartial, 

and unbiased performance of judicial duties.  Public confidence in the

independence of the judiciary is undermined when a judge allows his or her beliefs 

concerning the societal or religious acceptance or validity of same-sex marriage to affect the 

performance of a judicial function or duty.   

 

Jud. Cond. R. 1.2 also requires a judge to “avoid impropriety and the appearance of 

impropriety.”  An act of impropriety occurs when a judge violates the law or provisions of 

the Code of Judicial Conduct.  Jud. Cond. R. 1.2, Comment [5].  A judge who publicly states 

or implies a personal objection to performing same-sex marriages and reacts by ceasing to

perform all marriages acts contrary to the mandate to avoid impropriety and the 

appearance of impropriety.  See, e.g., In re Tabor, Case No. 7251-F-158, Wash. St. Comm. on 

Jud. Cond. (October 4, 2013) (judge was publicly admonished for creating an appearance of 



Op. 2015-1  4 

 

impropriety by stating opposition to same-sex marriages and subsequently refusing to 

perform all marriages under a discretionary state statute.)  A determination by a judge that 

he or she will marry only opposite-sex couples undermines the holding in Obergefell and 

runs counter to the requirement of Jud. Cond. R. 1.2 to avoid impropriety and the 

appearance of impropriety. 

 

Jud. Cond. R. 2.2—Impartiality and fairness 

 

A judge is required to “perform all duties of judicial office fairly and impartially” 

and “apply the law without regard to whether the judge approves or disapproves of the 

law in question.”  Jud. Cond. R. 2.2, Comment [2].  In Cleveland Bar Ass’n. v. Cleary, 93 Ohio 

St.3d 193, 2001-Ohio-1326, a judge was suspended for six months after she denied a 

pregnant defendant’s post-conviction motion for probation and continued her prison 

sentence in order to prevent the defendant from having an abortion.  The Supreme Court 

reasoned that the judge had revealed bias toward the defendant based on conduct she 

thought was morally inappropriate.  The Court found that the judge improperly used the 

sentencing proceeding to enforce her personal beliefs against abortion in violation of 

former Canon 3(B)(5).  The provisions of the former rule are now found in Jud. Cond. R. 2.2 

and 2.3. 

 

“A judge is free to hold his or her own personal beliefs, so long as those attitudes, 

prejudices, or beliefs are not translated into action or inaction that results in a violation of 

the Code of Judicial Conduct or of law.”  Cleary at 201 citing In re Inquiry Concerning a Judge, 

357 So.2d 172, 177-178 (Fla.1978).  A judge who displays disapproval of statutory or 

decisional law by refusing to enforce or follow the law because of personal, moral, and 

religious beliefs demonstrates a lack of the fairness and impartiality required by Jud. Cond. 

R. 2.2 and the judge’s oath of office.   

 

Jud. Cond. R. 2.3—Manifesting bias and prejudice 

 

Jud. Cond. R. 2.3(A) requires a judge to “perform the duties of judicial office, 

including administrative duties, without bias or prejudice.”  A judge should avoid all 

conduct that “may reasonably be perceived as prejudiced or biased.”  Jud. Cond. R. 2.3, 

Comment [2].  Jud. Cond. R. 2.3(B) prohibits a judge from exhibiting bias or prejudice 

based upon a number of enumerated traits or characteristics, including sexual orientation.  

If a judge manifests bias or prejudice in any proceeding, he or she may bring disrepute to 

their office and to the judiciary as a whole.  Jud. Cond. R. 2.3, Comment [1]. 

 

These provisions bear directly on a judge’s decision to perform same-sex marriages.  

A judge who is willing to perform marriages of only opposite-sex couples because of his or 
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her personal, moral, or religious beliefs, may be viewed as possessing a bias or prejudice 

against a specific class or group of people based on sexual orientation.  Exhibiting bias or 

prejudice in the performance of judicial duties is antithetical to a core tenet of judicial office 

and erodes the public’s confidence in the independence, integrity, and impartiality of the 

judiciary.  In addition, a judge’s conduct may run afoul of Prof. Cond. R. 8.4(g), which 

prohibits any lawyer from engaging in discrimination prohibited by law. 

 

In State v. Arnett, 88 Ohio St.3d 208, 2000-Ohio-302, the Supreme Court considered a 

case in which the trial judge quoted from the Bible during the sentencing of a defendant.  

The Court ultimately concluded that the biblical quote and other references did not form 

the basis for the sentence and thus did not result in reversible error.  However, the Court 

issued a cautionary reminder that similar comments made by judges could represent a 

manifestation of bias and prejudice contrary to the mandates of the Code of Judicial 

Conduct.  

 

Jud. Cond. R. 2.4—External influences on judicial conduct 

 

Jud. Cond. R. 2.4(A) and (B) require a judge to avoid being swayed “by public 

clamor or fear of criticism” in the performance of his or her judicial duties and to avoid 

permitting outside interests and relationships to influence the judge’s conduct or judgment.  

This mandate reflects another tenet essential to an independent judiciary—that a judge is 

obligated to follow and apply the law without regard to whether the law is “popular or 

unpopular with the public, the media, government officials, or the judge’s friends or 

family.”  Jud. Cond. R. 2.4, Comment [1].  A judge who permits these external factors to 

influence his or her execution of a judicial function erodes public confidence in the 

judiciary.  Id. 

 

Impact on other functions or duties of judicial office 

 

A judge’s decision to decline to perform some or all marriage ceremonies, when 

grounded on the judge’s personal beliefs, may reflect adversely on perceptions regarding 

the judge’s performance of other judicial duties.  A judge is required to “disqualify himself 

or herself in any proceeding in which the judge’s impartiality might reasonably be 

questioned” and specifically where the judge has a personal bias or prejudice concerning a 

party.  Jud. Cond. R. 2.11(A) and (A)(1).  A judge may reasonably be perceived as having a

personal bias or prejudice based on sexual orientation if he or she elects to perform 

opposite-sex marriages, but declines to perform same-sex marriages.  Even if a judge 

decides not to perform any marriages, but does so only after Obergefell, the judge may face 

the prospect of disqualification in matters where the sexual orientation of the parties is at 

issue.   
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For example, if a judge who has declined to perform same-sex marriages is later 

assigned to hear a misdemeanor domestic violence charge involving a same-sex couple, the 

judge’s ability to follow the law and impartially apply the domestic violence laws could 

reasonably be questioned.  This same result obtains if a judge has maintained a position 

that he or she will perform only opposite-sex marriages.  Under either scenario, if the 

judge’s refusal to marry same-sex couples equates to the judge possessing or appearing to 

possess a personal bias or prejudice toward persons based on sexual orientation, he or she 

is required under Jud. Cond. R. 2.11 to disqualify himself or herself from the proceeding.  

As such, a judge’s decision to decline to perform some or all marriage ceremonies, when 

grounded on the judge’s personal beliefs, may reflect adversely on perceptions regarding 

the judge’s performance of other judicial functions and duties.   

 

A judge should further be mindful of the requirement under Jud. Cond. R. 2.3(A) to 

perform administrative duties without bias or prejudice despite the judge’s personal, 

moral, and religious beliefs.  A judge may not allow sexual orientation to affect 

employment decisions (Jud. Cond. R. 2.13) or the judge’s treatment of court personnel, 

court officials, attorneys, and jurors, despite the judge’s personal beliefs about sexual 

orientation.  Jud. Cond. R. 2.3(B).  Likewise, a judge must never permit court staff or court 

officials under his or her direction or control to engage in discriminatory conduct based on 

sexual orientation or act in a manner inconsistent with the judge’s obligations under the 

Code.  Jud. Cond. R. 2.3(B).  A judge must be aware of the impact that his or her own 

conduct or perceptions concerning same-sex couples may have on the manner in which 

court employees conduct their job responsibilities. 

 

Finally, a judge should be cognizant of the impact a decision to decline to perform 

all civil marriage ceremonies has on the public’s perception of the judiciary.  Regardless of 

whether the statutes authorizing the performance of civil marriages are deemed mandatory 

or permissive, the statutes reflect the legislative intent to grant citizens the opportunity to 

obtain a civil marriage from designated public officials.  When all judges in a jurisdiction 

decline to perform civil marriages, regardless of the reason for their decisions, the public’s 

access to a fundamental right may be foreclosed or significantly limited.  These decisions 

may reflect adversely on the judiciary as a whole. 

 

The principles set forth in this advisory opinion are not novel.  Rather, they are a 

restatement of core tenets that have long governed judicial conduct and continue to guide 

the proper and ethical performance of a judge’s constitutional and statutory obligations.  

Ethics authorities in other jurisdictions that have analyzed the same questions presented to 

this Board have reached similar conclusions:  Neb. Adv. Op. 2015-1 (June 29, 2015) (the 

refusal to marry a same-sex couple based upon sexual orientation manifests bias and 
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prejudice and is prohibited under the Code of Judicial Conduct); Az. Adv. Op. 2015-1 

(March 9, 2015) (the performance of a marriage is a discretionary duty for Arizona judges, 

but a judge may not decline to perform a same-sex marriage, while continuing to perform 

opposite-sex marriages without violating Rules 2.2 and 2.3(B) of the Code of Judicial 

Conduct); La.Comm. on Jud. Ethics (July 14, 2015) (judge may not refuse to conduct same-

sex marriages while continuing to perform opposite-sex marriages and a judge may not 

recuse him/herself from matters ancillary to same-sex marriages based on sincerely held 

beliefs); Pa.Jud.Comm., Newsletter (Summer, 2014) (a judge may not act in a discriminatory, 

biased, and prejudiced manner toward a same-sex couple regarding the performance of a 

marriage.  If a judge decides not to perform any marriages, a change from past conduct 

may be interpreted as bias and prejudice against a specific class.) 

 

CONCLUSION:  A judge who performs civil marriages may not refuse to perform same-

sex marriages while continuing to perform opposite-sex marriages, based upon his or her 

personal, moral, and religious beliefs, acts contrary to the judicial oath of office and Jud. 

Cond. R. 1.1, 1.2, 2.2, 2.3, 2.4, 2.11, and Prof. Cond. R. 8.4(g).   

 

 A judge who takes the position that he or she will discontinue performing all 

marriages, in order to avoid marrying same-sex couples based on his or her personal, 

moral, or religious beliefs, may be interpreted as manifesting an improper bias or prejudice 

toward a particular class.  The judge’s decision also may raise reasonable questions about 

his or her impartiality in legal proceedings where sexual orientation is at issue and 

consequently would require disqualification under Jud. Cond. R. 2.11. 2 

 

 

Advisory Opinions of the Board of Professional Conduct are informal, nonbinding 

opinions in response to prospective or hypothetical questions regarding the application 

of the Supreme Court Rules for the Government of the Bar of Ohio, the Supreme Court 

Rules for the Government of the Judiciary, the Ohio Rules of Professional Conduct, the 

Ohio Code of Judicial Conduct, and the Attorney’s Oath of Office. 

 

                                                 
2 The Board declines to address questions concerning the recommended case management procedures or 

requirements for the assignment or rotation of judges conducting marriages at a court.  See fn. 1, supra. 
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OPINION 2015-2 

Issued August 7, 2015 

 

Direct In-person Solicitation of Prospective Clients at Seminars 

 

SYLLABUS:  A lawyer may present a legal seminar to prospective clients and may 

make brochures and law firm information available near the exit of the seminar.  A 

lawyer may not meet contemporaneously with prospective clients who attend the legal 

seminar to answer legal questions, even if the attendees sign up to do so in advance.  

An exception exists for lawyers providing pro bono legal services.  Finally, the “prior 

professional relationship” exception under Prof. Cond. R. 7.3(a) does not apply to 

prospective clients who are employees of an existing organizational client of the 

presenting lawyer. 
 

QUESTIONS PRESENTED:   

1) May a lawyer present a legal seminar to prospective clients and provide 

brochures and folders with firm information at the entrance or exit of the 

seminar?   
 

2) May a lawyer stay after a seminar to answer follow-up questions of attendees or 

meet with attendees who sign-up to meet with a lawyer in advance of the 

seminar? 

 

3) May a lawyer, during the course of presenting at a firm-sponsored seminar, 

make an offer of services to attendees, all of whom are employees of the existing 

organizational client of the firm?  Does a “prior professional relationship” exist 

in that situation? 

 

OPINION:  A lawyer seeks the Board’s guidance regarding direct in-person solicitation 

at legal information seminars.  Specifically, the lawyer asks whether certain practices 
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comply with the in-person solicitation and written marketing rules under Prof. Cond. R. 

7.3 when presenting at a seminar.   
 

Background 

 

Prof. Cond. R. 7.3 governs a lawyer’s direct contact with prospective clients and 

prohibits in-person, live telephone, or real-time electronic solicitation of clients unless 

the person contacted is a lawyer, family, close personal friend, or has a prior 

professional relationship with the lawyer.  Prof. Cond. R. 7.3(a).  The rationale for the 

rule is to protect prospective clients from the “potential for abuse” and overreaching.  

Prof. Cond. R. 7.3, Comment [2].  Additionally, a prospective client “may find it difficult 

fully to evaluate all available alternatives with reasoned judgment and appropriate self-

interest in the face of the lawyer’s presence and insistence upon being retained 

immediately.”1  Id.   

 

 A “solicitation” is defined as: 

 

a communication initiated by lawyer directed to specific 

person and offers to provide, or reasonably understood as 

offering to provide, legal services.  A lawyer’s 

communication typically is not a solicitation if (a) directed to 

the general public—billboard, internet ad, website, or 

commercial, (b) in response to request for information, or (c) 

automatically generated in response to internet search. 

 

Prof. Cond. R. 7.3, Comment [1].  Prof. Cond. R. 7.3 does not apply to communications 

sent in response to requests from clients or others.  Prof. Cond. R. 7.3, Comment [8].   

 

Prior to the adoption of the Rules of Professional Conduct in 2007, the Board 

addressed direct solicitation and advertising issues under the former Code of 

Professional Responsibility, including the dissemination of materials by lawyers to 

prospective clients, but not regarding legal seminars.  See Adv. Op. 87-007; Adv. Op. 99-

5. 

 

Following the adoption of the Rules in 2007, the Board addressed the application 

of the advertising rules in two opinions.  Advisory Opinion 2013-2 addresses direct 

contact with prospective clients regarding text messages, and Advisory Opinion 2007-5 

                                                 
1
 Prof. Cond. R. 7.3(a)(1) is not applicable to situations where a lawyer solicits another lawyer, as there is not “a 

serious potential for abuse when the person contacted is a lawyer.”  Prof. Cond. R. 7.3, Comment [5].  As a result, 

this opinion does not apply to lawyers conducting seminars for other lawyers. 
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addresses the issue of a lawyer’s advertising through a personalized letter to a 

prospective business client under Prof. Cond. R. 7.3(c).  Neither opinion directly 

addresses the questions presented here. 
 

Answer to Question 1: 

 

A lawyer may present an informational legal seminar to prospective clients.  The 

lawyer also may place law firm brochures and information near the exit of the seminar, 

provided the lawyer does not personally distribute the materials to attendees. 

 

Under the former Code, the Board determined that a lawyer may conduct a legal 

seminar and may promote or advertise a legal seminar provided the advertisement is 

not false, fraudulent, misleading, or deceptive.  Adv. Op. 87-007.  Under former DR 2-

101(B)(3), brochures were permitted to be “disseminated directly,” but it was deemed 

improper for a lawyer, or a third party on the lawyer’s behalf, to personally distribute 

law firm brochures at a street corner, at a booth at a fair, at a church festival, or at other 

similar events.  Adv. Op. 99-5.  As a result, certain methods of dissemination were 

deemed permissible, including placing brochures in an advertising bag with other ads 

for doorstep distribution, mailing brochures to the general public, mailing brochures 

with a direct mail solicitation letter in compliance with the rules, or placing brochures 

on counter displays in public places and private businesses.  Adv. Op. 99-5.  

Distribution of materials at or following a legal seminar was not discussed.  

  

Although Ohio has not directly addressed the question, other ABA Model Rule 

states have opined on the issue of the distribution of law firm brochures and materials 

at seminars.  In Michigan, a law firm may set up a booth outside of a seminar to market 

the firm, as long as the information communicated about the firm does not violate Prof. 

Cond. R. 7.1, 7.2, 7.3, and the attendees have the option either to stop at the booth or to 

walk away.  Mich. Ethics Op. RI-99 (1999).  In Pennsylvania, a lawyer who presents at a 

seminar may leave brochures and general advertising materials regarding the firm’s 

practice for distribution to the audience.  Pa. Bar Assn. Op. 90-143 (1990).  In South 

Carolina, a lawyer who presents at a seminar may send letters or brochures to 

attendees.  Only the written solicitations sent to attendees known to be in need of legal 

services in a particular matter must comply with Rule 7.3(c).  S.C. Ethics Adv. Comm. 

Op. 97-05 (1997); S.C.  Ethics Adv. Comm. Op. 90-37 (1991).  Finally, in North Carolina, 

under Rule 7.3, a lawyer may provide a prospective client multiple business cards or 

firm brochures if requested; however, the lawyer may not provide multiple business 

cards or brochures to a third party for in-person solicitation on the lawyer’s behalf.  

2007 N.C. Ethics Op. 4 . 
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Based on the Board’s prior opinions under the former Code, as well as the 

opinions of other ABA Model Rule states, a lawyer who presents at a legal seminar may 

make available law firm brochures and information at displays near the exit of the 

seminar.  With information available near the exit, attendees have the option either to 

stop or to simply walk away.  A lawyer presenting at the seminar may refer to the 

availability of brochures and firm materials during the seminar, but neither the lawyer 

nor the lawyer’s personal representatives may personally distribute the materials.  

Regardless of the method of dissemination, the information must meet all of the 

requirements of Prof. Cond. R. 7.1, 7.2, and 7.3.   

 

 This differs from the direct dissemination of materials discussed in Adv. Op. 99-

5.  Here, unlike in Adv. Op. 99-5, the lawyer will not personally distribute law firm 

information at the seminar.  Rather, the materials will be made available for attendees 

to take.  This is similar to a countertop display of law firm materials at a public or 

private business described in Adv. Op. 99-5.  Additionally, the rules permit a lawyer 

presenting at a seminar to mail or email attendees information or brochures about the 

law firm using lists of seminar attendees.  However, these mailings and materials must 

comply with Rule 7.3 and the other Rules of Professional Conduct. 

 

 Therefore, a lawyer may present a legal topic at a seminar to prospective clients 

and may make available law firm brochures and information at the exit of the seminar, 

so long as the lawyer or the lawyer’s representatives do not personally distribute the 

information, and the information meets all requirements of the Rules of Professional 

Conduct.   

 

Answer to Question 2: 

 

A lawyer may not remain after a seminar to discuss personalized legal needs of 

attendees, even if attendees sign up to meet with the lawyer in advance of the seminar.  

Instead, if attendees wish to meet with the lawyer, the attendees should be directed to 

call the law office and schedule an appointment to meet with the lawyer, or be 

instructed to contact a lawyer of their choice. 

 

Under the former Code, the Board recognized that a lawyer who conducts a legal 

seminar may accept legal employment that results from the seminar, provided the 

seminar does not highlight the lawyer’s professional experience beyond what is 

permitted in the rules, the lawyer does not give individualized advice, and the lawyer 

does not engage in improper solicitation.  Adv. Op. 94-13.  A lawyer also is permitted to 

make general statements to seminar attendees regarding his or her availability, 

telephone number, address, and whether the lawyer will provide a free consultation.  
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Id.  Further, if the lawyer recognizes that an attendee may have a legal problem or is 

unaware of his or her legal rights, then the lawyer should suggest the attendee seek 

counsel of the attendee’s choice.  Id.   

 

Other ABA Model Rule states have adopted similar opinions.  In New York, 

lawyers may present legal seminars to non-lawyers, but if the program discusses a 

lawyer’s skills or reputation or gives reasons to hire the lawyer, then the lawyer must 

comply with the advertising rules.  N.Y. St. Bar Assn. Op. 918 (2012).  In Pennsylvania 

and Maryland, a lawyer may present a seminar to non-clients, but may not directly 

solicit attendees or address specific, personalized questions at the seminar.  Pa. Bar 

Assn. Op. 90-143 (1990); Pa. Bar Assn. Op. 93-126 (1994); 42-APR Md. B.J. 61 (2009).  

Michigan requires lawyers to advise attendees, who wish to retain a lawyer from the 

firm after a legal seminar, to contact the law firm office to set up an appointment.  Mich. 

Ethics Op. RI-99 (1999).  In North Carolina, lawyers may not contact seminar attendees 

in-person or by phone, rather attendees must contact the lawyer; however, lawyers may 

request attendees to complete evaluations that include contact information and areas of 

interest.  2007 N.C. Ethics Op. 4.     

 

Consistent with the Board’s previous advice under the former Code, as well as 

the opinions from other jurisdictions under the Model Rules, the Board advises the 

following.  After a legal seminar a lawyer may not answer specific questions of 

individual attendees or meet one-on-one with attendees to discuss legal issues related 

to the presentation or the personal legal needs of the attendees.  If an attendee 

approaches the presenting lawyer with a personalized legal question, then the lawyer 

should advise that person to contact the office to make an appointment or to seek legal 

counsel of his or her choice.  Similarly, if an attendee indicates after the seminar that he 

or she wishes to retain the presenting lawyer, the lawyer should advise the attendee to 

contact the law firm office to set up an appointment.  The lawyer cannot be the person 

to initiate contact with the prospective client following a presentation at a legal seminar.   

 

The Board recognizes an exception for attorneys who provide pro bono legal 

services contemporaneously with the presentation of a seminar.  Many law school legal 

clinics, bar association pro bono programs, and legal aid organizations provide general 

legal seminars on a variety of legal topics to those who cannot afford to hire a lawyer.  

The ability to combine legal information and individualized brief advice in one setting 

when the information is offered by volunteer lawyers for the purpose of educating 

those who cannot afford to hire a lawyer, at no cost to the attendees, increases the access 

to justice, and differs from a seminar provided by a lawyer in the hope of retaining 

paying clients.   
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Additionally, the potential for abuse or overreach does not exist to the same 

degree, or at all, when a legal aid or other pro bono program convenes an event offering 

legal information at the same time as individualized brief advice.  The purpose or 

ultimate goal of the sponsoring organizations, and the pro bono volunteers who 

participate, is to provide legal help to those who otherwise would not have access to a 

lawyer.  There is no expectation that the organization or the volunteer pro bono lawyers 

will earn a profit or gain otherwise from retaining an attendee as a client.  As a result, in 

these limited circumstances, pro bono services may permissibly be provided 

contemporaneously with the presentation of a legal seminar. 
 

Therefore, aside from the pro bono exception, a lawyer may not conduct in-

person solicitations of prospective clients after presenting a legal seminar.  However, a 

lawyer may accept legal employment resulting from a legal seminar at which he or she 

presents, but contact must be initiated by the prospective client, and all requirements of 

Rule 7.3 must be met.   

 

Answer to Question 3: 

 

The “prior professional relationship” exception under Prof. Cond. R. 7.3(a) does 

not apply to employees of an organizational client.  A lawyer may not make an offer of 

legal services to attendees during a firm-sponsored seminar, even if the employer of the 

attendees is a client of the firm.  However, a presenting lawyer may make general 

statements to attendees regarding availability, contact and firm information, and 

whether the firm provides free consultations.  See Adv. Op. 94-13.   

 

 Prof. Cond. R. 1.13 governs situations in which a lawyer represents an 

organization as a client.  A lawyer employed or retained by an organization represents 

the organization acting through its constituents.  Prof. Cond. R. 1.13(a).  The 

organization is the client, and employees of the organization are not typically 

considered clients of the firm.  The organization’s lawyer must ensure that the 

individual employees understand that the lawyer represents the organization as a 

whole, but may also represent individual employees.  However, if a conflict of interest 

arises, the lawyer for the organization likely cannot provide legal representation for 

those individual employees.  Prof. Cond. R. 1.13, Comment [10], [12]. 

 

 If a lawyer represents an organization and, at the same time, chooses to represent 

an employee of that organization, the lawyer must ensure that an extensive conflict of 

interest analysis is conducted, and appropriate waivers are executed.  Additionally, a 

lawyer must recognize that under the Rules of Professional Conduct certain conflicts of 

interest cannot be waived.  See for example, Prof. Cond. R. 1.7(c). 
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 The lawyer-client relationship exists between the organization and the lawyer, 

not the lawyer and the individual employees, and no “prior professional relationship” 

exists between the individual employees of the organization that exempts the lawyer 

from the mandates of Prof. Cond. R. 7.3.  Employees of the organization who attend the 

seminar are considered prospective clients, and the requirements under Prof. Cond. R. 

7.3 apply.  Therefore, a lawyer for an organization may not make an offer of services to 

its employees who attend a seminar. 

 

CONCLUSION:  A lawyer may present a legal seminar to prospective clients, and may 

provide brochures and law firm information near the exit of the seminar.  A lawyer may 

not meet with attendees following the seminar to answer legal questions, even if 

attendees sign up to do so in advance.  Rather, attendees with individual legal questions 

should be advised to contact the lawyer’s office to schedule an appointment to meet 

with the lawyer, or to contact a lawyer of their choice.  An exception exists for lawyers 

providing pro bono services who may meet with attendees contemporaneously to 

presenting an informational legal seminar.  Finally, the “prior professional relationship” 

exception under Prof. Cond. R. 7.3 does not apply to seminar attendees who are 

employees of an organizational client of the presenting lawyer.   
 

 

Advisory Opinions of the Board of Professional Conduct are informal, nonbinding 

opinions in response to prospective or hypothetical questions regarding the 

application of the Supreme Court Rules for the Government of the Bar of Ohio, the 

Supreme Court Rules for the Government of the Judiciary, the Ohio Rules of 

Professional Conduct, the Ohio Code of Judicial Conduct, and the Attorney’s Oath of 

Office. 
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OHIO RULES OF PROFESSIONAL CONDUCT 1 

 2 

* * * 3 

 4 

RULE 1.0:  TERMINOLOGY 5 

 6 

 As used in these rules: 7 

 8 

* * * 9 

 10 

(p)  “Writing” or “written” denotes a tangible or electronic record of a 11 

communication or representation, including handwriting, typewriting, printing, 12 

photostating, photography, audio or videorecording, and e-mail electronic 13 

communications.  A “signed” writing includes an electronic sound, symbol, or process 14 

attached to or logically associated with a writing and executed or adopted by a person 15 

with the intent to sign the writing. 16 

 17 

Comment 18 

 19 
* * * 20 

 21 

[7] Obtaining informed consent will usually require an affirmative response by the 22 

client or other person.  In general, a lawyer may not assume consent from a client’s or other 23 

person’s silence.  Consent may be inferred, however, from the conduct of a client or other person 24 

who has reasonably adequate information about the matter.  A number of rules require that a 25 

person’s consent be confirmed in writing.  See Rules 1.7(b) and 1.9(a).  For a definition of 26 

“writing” and “confirmed in writing,” see divisions (p) and (b).  Other rules require that a client’s 27 

consent be obtained in a writing signed by the client.  See, e.g., Rules 1.8(a) and (g).  For a 28 

definition of “signed,” see division (p).   29 

 30 

Screened 31 

 32 
[8] This definition applies to situations where screening of a personally disqualified 33 

lawyer is permitted to remove imputation of a conflict of interest under Rules 1.10, 1.11, 1.12, or 34 

1.18. 35 

 36 

[9] The purpose of screening is to assure the affected parties that confidential 37 

information known by the personally disqualified lawyer remains protected.  The personally 38 

disqualified lawyer should acknowledge the obligation not to communicate with any of the other 39 

lawyers in the firm with respect to the matter.  Similarly, other lawyers in the firm who are 40 

working on the matter should be informed that the screening is in place and that they may not 41 

communicate with the personally disqualified lawyer with respect to the matter.  Additional 42 

screening measures that are appropriate for the particular matter will depend on the 43 

circumstances.  To implement, reinforce, and remind all affected lawyers of the presence of the 44 

screening, it may be appropriate for the firm to undertake such procedures as a written 45 

undertaking by the screened lawyer to avoid any communication with other firm personnel and 46 
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any contact with any firm files or other materials information, including information in electronic 47 

form, relating to the matter, written notice and instructions to all other firm personnel forbidding 48 

any communication with the screened lawyer relating to the matter, denial of access by the 49 

screened lawyer to firm files or other materials information, including information in electronic 50 

form, relating to the matter, and periodic reminders of the screen to the screened lawyer and all 51 

other firm personnel. 52 

 53 

* * * 54 

 55 

I.  CLIENT-LAWYER RELATIONSHIP 56 

 57 

 58 

RULE 1.1: COMPETENCE 59 

 60 

[No amendments to the black-letter rule] 61 

 62 

Comment 63 

 64 
* * * 65 

 66 

Retaining or Contracting with Other Lawyers 67 
 68 

 [6] Before a lawyer retains or contracts with another lawyer outside the lawyer’s own 69 

firm to provide or assist in the provision of legal services to a client, the lawyer should ordinarily 70 

obtain informed consent from the client and must reasonably believe that the other lawyer’s 71 

services will contribute to the competent and ethical representation of the client.  See also Rule 72 

1.2, 1.4, 1.5(e), 1.6, and 5.5(a).  The reasonableness of the decision to retain or contract with 73 

another lawyer outside the lawyer’s own firm will depend on the circumstances, including the 74 

education, experience, and reputation of the nonfirm lawyer, the nature of the services assigned 75 

to the nonfirm lawyer, and the legal protections, professional conduct rules, and ethical 76 

environments of the jurisdiction in which the services will be performed, particularly relating to 77 

confidential information.  The decision to contract with a lawyer for purposes other than the 78 

provision of legal services, such to serve as an expert witness, may be governed by other rules.  79 

See Rule 1.4 and 1.5. 80 

 81 

 [7] When lawyers from more than one law firm are providing legal services to the 82 

client on a particular matter, the lawyers should ordinarily consult with each other and the client 83 

about the scope of their respective representations and the allocation of responsibility between or 84 

among them.  See Rule 1.2.  When making allocations of responsibility in a matter pending 85 

before a tribunal, lawyers and parties may have additional obligations that are a matter of law 86 

and beyond the scope of these rules. 87 

 88 

Maintaining Competence 89 
 90 

[6] [8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of 91 

changes in the law and its practice, including the benefits and risks associated with relevant 92 
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technology, engage in continuing study and education and comply with all continuing legal 93 

education requirements to which the lawyer is subject. 94 

 95 

* * * 96 

 97 

RULE 1.4: COMMUNICATION 98 
 99 

[No amendments to the black-letter rule] 100 
 101 

Comment 102 
 103 

 104 

* * * 105 

 106 

[4] A lawyer’s regular communication with clients will minimize the occasions on 107 

which a client will need to request information concerning the representation.  When a client 108 

makes a reasonable request for information, however, division (a)(4) requires prompt compliance 109 

with the request, or if a prompt response is not feasible, that the lawyer, or a member of the 110 

lawyer’s staff, acknowledge receipt of the request and advise the client when a response may be 111 

expected.  Client telephone calls should be promptly returned or acknowledged A lawyer should 112 

promptly respond to or acknowledge client communications. 113 

 114 

* * * 115 

 116 

RULE 1.6: CONFIDENTIALITY OF INFORMATION 117 

 118 

(a) A lawyer shall not reveal information relating to the representation of a 119 

client, including information protected by the attorney-client privilege under applicable 120 

law, unless the client gives informed consent, the disclosure is impliedly authorized in 121 

order to carry out the representation, or the disclosure is permitted by division (b) or 122 

required by division (c) of this rule. 123 

 124 

(b) A lawyer may reveal information relating to the representation of a client, 125 

including information protected by the attorney-client privilege under applicable law, to 126 

the extent the lawyer reasonably believes necessary for any of the following purposes: 127 

 128 

(1) to prevent reasonably certain death or substantial bodily harm; 129 

 130 

(2) to prevent the commission of a crime by the client or other person; 131 

 132 

(3) to mitigate substantial injury to the financial interests or property of 133 

another that has resulted from the client’s commission of an illegal or fraudulent 134 

act, in furtherance of which the client has used the lawyer’s services; 135 

 136 

(4) to secure legal advice about the lawyer’s compliance with these 137 

rules;  138 
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 139 

(5) to establish a claim or defense on behalf of the lawyer in a 140 

controversy between the lawyer and the client, to establish a defense to a 141 

criminal charge or civil claim against the lawyer based upon conduct in which the 142 

client was involved, or to respond to allegations in any proceeding, including any 143 

disciplinary matter, concerning the lawyer’s representation of the client; 144 

 145 

(6) to comply with other law or a court order; 146 

 147 

(7) to detect and resolve conflicts of interest arising from the lawyer’s 148 

change of employment or from changes in the composition or ownership of a 149 

firm, but only if the revealed information would not compromise the attorney-150 

client privilege or otherwise prejudice the client. 151 

 152 

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or 153 

unauthorized disclosure of or unauthorized access to information related to the 154 

representation of a client. 155 

 156 

(d) A lawyer shall reveal information relating to the representation of a client, 157 

including information protected by the attorney-client privilege under applicable law, to 158 

the extent the lawyer reasonably believes necessary to comply with Rule 3.3 or 4.1. 159 

 160 

Comment 161 
 162 

* * * 163 

 164 

Detection of Conflicts of Interest 165 
 166 

 [13] Division (b)(7) recognizes that lawyers in different firms may need to disclose 167 

limited information to each other to detect and resolve conflicts of interest, such as when a 168 

lawyer is considering an association with another firm, two or more firms are considering a 169 

merger, or a lawyer is considering the purchase of a law practice.  See Rule 1.17, Comment [7].  170 

Under these circumstances, lawyers and law firms are permitted to disclose limited information, 171 

but only once substantive discussions regarding the new relationship have occurred.  Any such 172 

disclosure should ordinarily include no more than the identity of the persons and entities 173 

involved in a matter, a brief summary of the general issues involved, and information about 174 

whether the matter has terminated.  Even this limited information should be disclosed only to the 175 

extent reasonably necessary to detect and resolve conflicts of interest that might arise from the 176 

possible new relationship.  Moreover, the disclosure of any information is prohibited if it would 177 

compromise the attorney-client privilege or otherwise prejudice the client (e.g., the fact that a 178 

corporate client is seeking advice on a corporate takeover that has not been publicly announced; 179 

that a person has consulted a lawyer about the possibility of a divorce before the person’s 180 

intentions are known to the person’s spouse; or that a person has consulted a lawyer about a 181 

criminal investigation that has not led to a public charge).  Under those circumstances, division 182 

(a) prohibits disclosure unless the client or former client gives informed consent.  A lawyer’s 183 
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fiduciary duty to the lawyer’s firm may also govern a lawyer’s conduct when exploring an 184 

association with another firm and is beyond the scope of these rules. 185 

 186 

 [14] Any information disclosed pursuant to division (b)(7) may be used or further 187 

disclosed only to the extent necessary to detect and resolve conflicts of interest.  Division (b)(7) 188 

does not restrict the use of information acquired by means independent of any disclosure 189 

pursuant to division (b)(7).  Division (b)(7) also does not affect the disclosure of information 190 

within a law firm when the disclosure is otherwise authorized, such as when a lawyer in a firm 191 

discloses information to another lawyer in the same firm to detect and resolve conflicts of 192 

interest that could arise in connection with undertaking a new representation.  See Comment [5]. 193 

 194 

 [13] [15]  A lawyer may be ordered to reveal information relating to the representation of 195 

a client by a court or by another tribunal or governmental entity claiming authority pursuant to 196 

other law to compel the disclosure.  Absent informed consent of the client to do otherwise, the 197 

lawyer should assert on behalf of the client all nonfrivolous claims that the order is not 198 

authorized by other law or that the information sought is protected against disclosure by the 199 

attorney-client privilege or other applicable law.  In the event of an adverse ruling, the lawyer 200 

must consult with the client about the possibility of appeal to the extent required by Rule 1.4.  201 

Unless review is sought, however, division (b)(6) permits the lawyer to comply with the court’s 202 

order. 203 

 204 

 [14] [16]  Division (b) permits disclosure only to the extent the lawyer reasonably 205 

believes the disclosure is necessary to accomplish one of the purposes specified.  Where 206 

practicable, the lawyer should first seek to persuade the client to take suitable action to obviate 207 

the need for disclosure.  A disclosure adverse to the client’s interest should be no greater than the 208 

lawyer reasonably believes necessary to accomplish the purpose.  If the disclosure will be made 209 

in connection with a judicial proceeding, the disclosure should be made in a manner that limits 210 

access to the information to the tribunal or other persons having a need to know it and 211 

appropriate protective orders or other arrangements should be sought by the lawyer to the fullest 212 

extent practicable.  Before making a disclosure under division (b)(1), (2), or (3), a lawyer for an 213 

organization should ordinarily bring the issue of taking suitable action to higher authority within 214 

the organization, including, if warranted by the circumstances, to the highest authority that can 215 

act on behalf of the organization as determined by applicable law. 216 

 217 

[15] [17]  Division (b) permits but does not require the disclosure of information relating 218 

to a client’s representation to accomplish the purposes specified in divisions (b)(1) through 219 

(b)(6).  In exercising the discretion conferred by this rule, the lawyer may consider such factors 220 

as the nature of the lawyer’s relationship with the client and with those who might be injured by 221 

the client, the lawyer’s own involvement in the transaction, and factors that may extenuate the 222 

conduct in question.  A lawyer’s decision not to disclose as permitted by division (b) does not 223 

violate this rule.  Disclosure may be required, however, by other rules.  Some rules require 224 

disclosure only if such disclosure would be permitted by division (b).  See Rules 4.1(b), 8.1 and 225 

8.3.  Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of 226 

whether such disclosure is permitted by this rule. 227 

 228 

 229 
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Acting Competently to Preserve Confidentiality 230 
 231 

[16] [18]  A Division (c) requires a lawyer must to act competently to safeguard 232 

information relating to the representation of a client against unauthorized access by third parties 233 

and against inadvertent or unauthorized disclosure by the lawyer or other persons who are 234 

participating in the representation of the client or who are subject to the lawyer’s supervision.  235 

See Rules 1.1, 5.1, and 5.3.  The unauthorized access to or the inadvertent or unauthorized 236 

disclosure of information related to the representation of a client does not constitute a violation 237 

of division (c) if the lawyer has made reasonable efforts to prevent the access or disclosure.  238 

Factors to be considered in determining the reasonableness of the lawyer’s efforts include, but 239 

are not limited to, the sensitivity of the information, the likelihood of disclosure if additional 240 

safeguards are not employed, the cost of employing additional safeguards, the difficulty of 241 

implementing the safeguards, and the extent to which the safeguards adversely affect the 242 

lawyer’s ability to represent clients (e.g., by make a device or important piece of software 243 

excessively difficult to use).  A client may require the lawyer to implement special security 244 

measures not required by this rule or may give informed consent to forego security measures that 245 

would otherwise be required by this rule.  Whether a lawyer may be required to take additional 246 

steps to safeguard a client’s information in order to comply with other law, such as state or 247 

federal laws that govern data privacy or that impose specific notification requirements upon the 248 

loss of or unauthorized access to electronic information is beyond the scope of these rules.  For a 249 

lawyer’s duties when sharing information with nonlawyers outside the lawyer’s own firm see 250 

Rule 5.3, Comments [3] and [4]. 251 

 252 

[17] [19]  When transmitting a communication that includes information relating to the 253 

representation of a client, the lawyer must take reasonable precautions to prevent the information 254 

from coming into the hands of unintended recipients.  This duty, however, does not require that 255 

the lawyer use special security measures if the method of communication affords a reasonable 256 

expectation of privacy.  Special circumstances, however, may warrant special precautions.  257 

Factors to be considered in determining the reasonableness of the lawyer’s expectation of 258 

confidentiality include the sensitivity of the information and the extent to which the privacy of 259 

the communication is protected by law or by a confidentiality agreement.  A client may require 260 

the lawyer to implement special security measures not required by this rule or may give informed 261 

consent to the use of a means of communication that would otherwise be prohibited by this rule.  262 

Whether a lawyer may be required to take additional steps in order to comply with other law, 263 

such as state and federal laws governing data privacy, is beyond the scope of these rules. 264 

 265 

Former Client 266 
 267 

 [18] [20]  The duty of confidentiality continues after the client-lawyer relationship has 268 

terminated.  See Rule 1.9(c)(2).  See Rule 1.9(c)(1) for the prohibition against using such 269 

information to the disadvantage of the former client. 270 

 271 

* * * 272 

 273 
 274 
 275 
 276 
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RULE 1.12:  FORMER JUDGE, ARBITRATOR, MEDIATOR,  277 

OR OTHER THIRD-PARTY NEUTRAL 278 

 279 

* * * 280 
 281 

Comment 282 
 283 

[1] This rule generally parallels Rule 1.11.  The term “personally and substantially” signifies 284 
that a judge who was a member of a multimember court, and thereafter left judicial office to practice 285 
law, is not prohibited from representing a client in a matter pending in the court, but in which the 286 
former judge did not participate.  So also the fact that a former judge exercised administrative 287 
responsibility in a court does not prevent the former judge from acting as a lawyer in a matter where 288 
the judge had previously exercised remote or incidental administrative responsibility that did not 289 
affect the merits.  Compare the Comment to Rule 1.11.  The term “adjudicative officer” includes 290 
such officials as judges pro tempore, magistrates, special masters, hearing officers, and other 291 
parajudicial officers, and also lawyers who serve as part-time judges.  Divisions (B) and (C) of the 292 
Compliance provisions Part III of the Application section of the Ohio Code of Judicial Conduct 293 
provide that a parttime judge or judge pro tempore shall not “act as a lawyer in any proceeding in 294 
which he or she has the judge served as a judge or in any other related proceeding.” Although 295 
phrased differently from this rule, those rules the provisions correspond in meaning. 296 
 297 

* * * 298 

 299 

RULE 1.17: SALE OF LAW PRACTICE 300 

 301 

* * * 302 

 303 

(h) The written notice to clients required by division (e) and (f) of this rule shall 304 

be provided by certified mail, return receipt requested regular mail with a certificate of 305 

mailing or other comparable proof of mailing.  In lieu of providing notice by certified mail, 306 

either the selling lawyer or purchasing lawyer, or both, may personally deliver the notice 307 

to a client.  In the case of personal delivery, the lawyer providing the notice shall obtain 308 

written acknowledgement of the delivery from the client. 309 

 310 

(i) Neither the selling lawyer nor the purchasing lawyer shall attempt to 311 

exonerate the lawyer or law firm from or limit liability to the former or prospective client 312 

for any malpractice or other professional negligence.  The provisions of Rule 1.8(h) shall 313 

be incorporated in all agreements for the sale or purchase of a law practice.  The selling 314 

lawyer or the purchasing lawyer, or both, may agree to provide for the indemnification or 315 

other contribution arising from any claim or action in malpractice or other professional 316 

negligence. 317 

 318 

Comment 319 
 320 

* * * 321 

 322 

 323 
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Client Confidences, Consent, and Notice 324 
 325 

 [7] Negotiations between seller and prospective purchaser prior to disclosure of 326 

information relating to a specific representation of an identifiable client no more violate the 327 

confidentiality provisions of Rule 1.6 than do preliminary discussions concerning the possible 328 

association of another lawyer or mergers between firms, with respect to which client consent is 329 

not required.  However, providing See Rule 1.6(b)(7).  Providing the purchaser access to client-330 

specific detailed information relating to the representation and to the file client files requires the 331 

purchaser and seller to take steps to ensure confidentiality of information related to the 332 

representation.  The rule provides that before such information can be disclosed by the seller to 333 

the purchaser, the purchaser and seller must enter into a confidentiality agreement that binds the 334 

purchaser to preserve information related to the representation in a manner consistent with Rule 335 

1.6.  This agreement binds the purchaser as if the seller’s clients were clients of the purchaser 336 

and regardless of whether the sale is eventually consummated by the parties.  After the 337 

confidentiality agreement has been signed and before the prospective purchaser reviews client-338 

specific information, a conflict check should be completed to assure that the prospective 339 

purchaser does not review client-specific information concerning a client whom the prospective 340 

purchaser cannot represent because of a conflict of interest. 341 

 342 

* * * 343 

 344 

RULE 1.18: DUTIES TO PROSPECTIVE CLIENT 345 

 346 

(a) A person who discusses consults with a lawyer about the possibility of 347 

forming a client-lawyer relationship with respect to a matter is a prospective client. 348 

 349 

(b) Even when no client-lawyer relationship ensues, a lawyer who has had 350 

discussions with learned information from a prospective client shall not use or reveal 351 

that information learned in the consultation, except as Rule 1.9 would permit with 352 

respect to information of a former client. 353 

 354 

 355 

* * * 356 

 357 

Comment 358 
 359 

[1] Prospective clients, like clients, may disclose information to a lawyer, place 360 

documents or other property in the lawyer’s custody, or rely on the lawyer’s advice.  A lawyer’s 361 

discussions consultations with a prospective client usually are limited in time and depth and 362 

leave both the prospective client and the lawyer free (and sometimes required) to proceed no 363 

further.  Hence, prospective clients should receive some but not all of the protection afforded 364 

clients. 365 

 366 

[2] Not all persons who communicate information to a lawyer are entitled to 367 

protection under this rule.  A person who communicates A person becomes a prospective client 368 

by consulting with a lawyer about the possibility of forming a client-lawyer relationship with 369 
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respect to a matter.  Whether communications, including written, oral, or electronic 370 

communications, constitute a consultation depends on the circumstances.  For example, a 371 

consultation is likely to have occurred if a lawyer, either in person or through the lawyer’s 372 

advertising in any medium, specifically requests or invites the submission of information about a 373 

potential representation without clear and reasonably understandable warnings and cautionary 374 

statements that limit the lawyer’s obligations, and a person provides information in response.  375 

See also Comment [4].  In contrast, a consultation does not occur if a person provides 376 

information to a lawyer in response to advertising that merely describes the lawyer’s education, 377 

experience, areas of practice and contact information, or provide legal information of general 378 

interest.  Such a person communicates information unilaterally to a lawyer, without any 379 

reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-380 

lawyer relationship, and thus is not a “prospective client.” within the meaning of division (a).   381 

 382 

* * * 383 

 384 

IV.  TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS 385 

 386 

* * * 387 

 388 

RULE 4.4:  RESPECT FOR RIGHTS OF THIRD PERSONS 389 

 390 

(a) In representing a client, a lawyer shall not use means that have no 391 

substantial purpose other than to embarrass, harass, delay, or burden a third person, or 392 

use methods of obtaining evidence that violate the legal rights of such a person. 393 

 394 

(b) A lawyer who receives a document or electronically stored information 395 

relating to the representation of the lawyer’s client and knows or reasonably should 396 

know that the document or electronically stored information was inadvertently sent shall 397 

promptly notify the sender. 398 

 399 

Comment 400 
 401 

* * * 402 

 403 

 [2] Division (b) recognizes that lawyers sometimes receive documents a document or 404 

electronically stored information that were was mistakenly sent or produced by opposing parties 405 

or their lawyers.   A document or electronically stored information is inadvertently sent when it 406 

is accidentally transmitted, such as when an email or letter is misaddressed or a document or 407 

electronically stored information is accidentally included with information that was intentionally 408 

transmitted.  If a lawyer knows or reasonably should know that such a document or electronically 409 

stored information was sent inadvertently, then this rule requires the lawyer to promptly notify 410 

the sender.  For purposes of this rule, “document or electronically stored information” includes 411 

paper and electronic documents, e-mail or and other electronic modes of transmission forms of 412 

electronically stored information, including embedded data (commonly referred to as 413 

“metadata”), that is subject to being read or put into readable form.  Metadata in electronic 414 
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documents creates an obligation under this rule only if the receiving lawyer knows or reasonably 415 

should know that the metadata was sent inadvertently to the receiving lawyer. 416 

 417 

[3] Some lawyers may choose to return a document or delete electronically stored 418 

information unread, for example, when the lawyer learns before receiving the document it that it 419 

was sent inadvertently to the wrong address.  Where a lawyer is not required by applicable law to 420 

do so, the decision to voluntarily return such a document or delete electronically stored 421 

information is a matter of professional judgment ordinarily reserved to the lawyer, subject to 422 

applicable law that may govern deletion.  See Rules 1.2 and 1.4. 423 

 424 

* * * 425 

 426 

V.  LAW FIRMS AND ASSOCIATIONS 427 

 428 

* * * 429 

 430 

RULE 5.3:  RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS 431 

 432 

[No change to the black-letter rule] 433 

 434 

Comment 435 
 436 

[1] Lawyers generally employ assistants in their practice, including secretaries, 437 

investigators, law student interns, and paraprofessionals.  Such assistants, whether employees or 438 

independent contractors, act for the lawyer in rendition of the lawyer’s professional services.  A 439 

lawyer must give such assistants appropriate instruction and supervision concerning the ethical 440 

aspects of their employment, particularly regarding the obligation not to disclose information 441 

relating to representation of the client, and should be responsible for their work product.  The 442 

measures employed in supervising nonlawyers should take account of the fact that they do not 443 

have legal training and are not subject to professional discipline. 444 

 445 

[2] Division (a) requires lawyers with managerial authority within a law firm or 446 

government agency to make reasonable efforts to establish internal policies and procedures 447 

designed to provide ensure that the firm has in effect measures giving reasonable assurance that 448 

nonlawyers in the firm or government agency, and nonlawyers outside the firm or agency who 449 

work on firm or agency matters, will act in a way compatible with the Ohio Rules of Professional 450 

Conduct the professional obligations of the lawyer.  See Rule 1.1, Comment [6].  Division (b) 451 

applies to lawyers who have supervisory authority over the work of a nonlawyer.  Division (c) 452 

specifies the circumstances in which a lawyer is responsible for the conduct of a nonlawyer, 453 

within or outside the firm or government agency, that would be a violation of the Ohio Rules of 454 

Professional Conduct if engaged in by a lawyer. 455 

 456 

Nonlawyers within the Firm or Agency 457 
 458 

[2] Lawyers generally employ assistants in their practice, including secretaries, 459 

investigators, law student interns, and paraprofessionals.  Such assistants, whether employees or 460 
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independent contractors, act for the lawyer in rendition of the lawyer’s professional services.  A 461 

lawyer must give such assistants appropriate instruction and supervision concerning the ethical 462 

aspects of their employment, particularly regarding the obligation not to disclose information 463 

relating to representation of the client, and should be responsible for their work product.  The 464 

measures employed in supervising nonlawyers should take account of the fact that they do not 465 

have legal training and are not subject to professional discipline. 466 

 467 

Nonlawyers Outside the Firm or Agency 468 

 469 
 [3] A lawyer may use nonlawyers outside the firm or government agency to assist the 470 

lawyer in rendering legal services to the client.  Examples include the retention of an 471 

investigative or paraprofessional service, hiring a document management company to create and 472 

maintain a database for complex litigation, sending client documents to a third party for printing 473 

or scanning, or using an Internet-based service to store client information.  When using such 474 

services outside the firm or agency, the lawyer must make reasonable efforts to ensure that the 475 

services are provided in a manner compatible with the lawyer’s professional obligations.  The 476 

extent of the obligation to make reasonable efforts will depend on the circumstances, including 477 

the education, experience, and reputation of the nonlawyer; the nature of the services involved; 478 

the terms of any arrangements concerning the protection of client information; and the legal and 479 

ethical environments of the jurisdictions in which the services will be performed, particularly 480 

with regard to confidentiality.  See also Rules 1.1, 1.2, 1.4, 1.6, 5.4(a), and 5.5(a).  When 481 

retaining or directing a nonlawyer outside the firm or agency, a lawyer should communicate 482 

directions appropriate under the circumstances to give reasonable assurance that the nonlawyer’s 483 

conduct is compatible with the professional obligations of the lawyer. 484 

 485 

 [4] When the client directs the selection of a particular nonlawyer service provider 486 

outside the firm or agency, the lawyer ordinarily should agree with the client concerning the 487 

allocation of responsibility for monitoring as between the client and the lawyer.  See Rule 1.2.  488 

When making an allocation in a matter pending before a tribunal, lawyers and parties may have 489 

additional obligations that are a matter of law beyond the scope of these rules. 490 

 491 

* * * 492 

 493 

RULE 5.5:  UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL 494 

PRACTICE OF LAW 495 

 496 

 497 

* * * 498 

 499 

 (d) A lawyer admitted and in good standing in another United States 500 

jurisdiction may provide legal services in this jurisdiction through an office or other 501 

systematic and continuous presence in either of the following circumstances: 502 

 503 

(1) the lawyer is registered in compliance with Gov. Bar R. VI, Section 504 

3 and is providing services to the employer or its organizational affiliates for 505 

which the permission of a tribunal to appear pro hac vice is not required; 506 
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 507 

(2) the lawyer is providing services that the lawyer is authorized to 508 

provide by federal or Ohio law. 509 

 510 

Comment 511 
 512 

 [1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized 513 

to practice.  A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may 514 

be authorized by court rule or order or by law to practice for a limited purpose or on a restricted 515 

basis.  Division (a) applies to unauthorized practice of law by a lawyer, whether through the 516 

lawyer’s direct action or by the lawyer assisting another person.  For example, a lawyer may not 517 

assist a person in practicing law in violation of the rules governing professional conduct in that 518 

person’s jurisdiction. 519 

 520 

* * * 521 

 522 

 [4] Other than as authorized by law or this rule, a lawyer who is not admitted to 523 

practice generally in this jurisdiction violates division (b)(1) if the lawyer establishes an office or 524 

other systematic and continuous presence in this jurisdiction for the practice of law.  Presence 525 

may be systematic and continuous even if the lawyer is not physically present here.  For 526 

example, advertising in media specifically targeted to Ohio residents or initiating contact with 527 

Ohio residents for solicitation purposes could be viewed as a systematic and continuous 528 

presence.  Such a lawyer must not hold out to the public or otherwise represent that the lawyer is 529 

admitted to practice law in this jurisdiction.  See also Rules 7.1 and 7.5(b). 530 

 531 

* * * 532 

 533 

 [21] Divisions (c) and (d) do not authorize communications advertising legal services 534 

to prospective clients in this jurisdiction Ohio by lawyers who are admitted to practice in other 535 

jurisdictions.  Whether and how lawyers may communicate the availability of their services to 536 

prospective clients in this jurisdiction Ohio is governed by Rules 7.1 to 7.5. 537 

 538 

* * * 539 

 540 

541 
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VII.  INFORMATION ABOUT LEGAL SERVICES 542 

 543 

 544 

RULE 7.1:  COMMUNICATIONS CONCERNING A LAWYER’S SERVICES 545 

 546 

[No change to the black-letter rule] 547 

 548 

Comment 549 
 550 

* * * 551 

 552 

 [3] An advertisement that truthfully reports a lawyer’s achievements on behalf of 553 

clients or former clients may be misleading if presented so as to lead a reasonable person to form 554 

an unjustified expectation that the same results could be obtained for other clients in similar 555 

matters without reference to the specific factual and legal circumstances of each client’s case.  556 

Similarly, an unsubstantiated comparison of the lawyer’s services or fees with the services or 557 

fees of other lawyers may be misleading if presented with such specificity as would lead a 558 

reasonable person to conclude that the comparison can be substantiated.  The inclusion of an 559 

appropriate disclaimer or qualifying language may preclude a finding that a statement is likely to 560 

create unjustified expectations or otherwise mislead a prospective client the public. 561 

 562 

* * * 563 

 564 

RULE 7.2:  ADVERTISING AND RECOMMENDATION OF PROFESSIONAL 565 

EMPLOYMENT 566 

 567 

[No change to the black-letter rule] 568 

 569 

Comment 570 
 571 

[1] To assist the public in learning about and obtaining legal services, lawyers should 572 

be allowed to make known their services not only through reputation but also through organized 573 

information campaigns in the form of advertising.  Advertising involves an active quest for 574 

clients, contrary to the tradition that a lawyer should not seek clientele.  However, the public’s 575 

need to know about legal services can be fulfilled in part through advertising.  This need is 576 

particularly acute in the case of persons of moderate means who have not made extensive use of 577 

legal services.  The interest in expanding public information about legal services ought to prevail 578 

over considerations of tradition.  Nevertheless, advertising by lawyers entails the risk of practices 579 

that are misleading or overreaching. 580 

 581 

[2] This rule permits public dissemination of information concerning a lawyer’s name 582 

or firm name, address, email address, website, and telephone number; the kinds of services the 583 

lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices for 584 

specific services and payment and credit arrangements; a lawyer’s foreign language ability; 585 

names of references and, with their consent, names of clients regularly represented; and other 586 

information that might invite the attention of those seeking legal assistance. 587 
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 588 

[3] Questions of effectiveness and taste in advertising are matters of speculation and 589 

subjective judgment.  Some jurisdictions have had extensive prohibitions against television and 590 

other forms of advertising, against advertising going beyond specified facts about a lawyer, or 591 

against “undignified” advertising.  Television is now one of, the Internet, and other forms of 592 

electronic communication are among the most powerful media for getting information to the 593 

public, particularly persons of low and moderate income; prohibiting.  Prohibiting television, 594 

Internet, or other forms of electronic advertising, therefore, would impede the flow of 595 

information about legal services to many sectors of the public.  Limiting the information that 596 

may be advertised has a similar effect and assumes that the bar can accurately forecast the kind 597 

of information that the public would regard as relevant.  Similarly, electronic media, such as the 598 

Internet, can be an important source of information about legal services, and lawful 599 

communication by electronic mail is permitted by this rule.  But see Rule 7.3(a) for the 600 

prohibition against the solicitation of a prospective client through a real-time electronic exchange 601 

that is not initiated by the prospective client lawyer. 602 

 603 

[4] Neither this rule nor Rule 7.3 prohibits communications authorized by law, such 604 

as notice to members of a class in class action litigation. 605 

 606 

Paying Others to Recommend a Lawyer 607 
 608 

[5] Except as provided by these rules, lawyers are not permitted to give anything of 609 

value to another for recommending the lawyer’s services or channeling professional work in a 610 

manner that violates Rule 7.3.  A communication contains a recommendation if it endorses or 611 

vouches for a lawyer’s credentials, abilities, competence, character, or other professional 612 

qualities.  A reciprocal referral agreement between lawyers, or between a lawyer and a 613 

nonlawyer, is prohibited.  Cf. Rule 1.5. 614 

 615 

[5A] Division (b)(1) allows a lawyer to pay for advertising and communications 616 

permitted by this rule, including the costs of print directory listings, on-line directory listings, 617 

newspaper ads, television and radio airtime, domain-name registrations, sponsorship fees, banner 618 

ads Internet-based advertisements, and group advertising.  A lawyer may compensate employees, 619 

agents, and vendors who are engaged to provide marketing or client-development services, such 620 

as publicists, public-relations personnel, business-development staff and website designers.  621 

Moreover, a lawyer may pay others for generating client leads, including Internet-based client 622 

leads, provided the lead generator does not recommend the lawyer, any payment to the lead 623 

generator is consistent with Rules 1.5 and 5.4, and the lead generator’s communications are 624 

consistent with Rule 7.1.  To comply with Rule 7.1, a lawyer shall not pay a lead generator that 625 

states, implies, or creates a reasonable impression that it is recommending the lawyer, is making 626 

the referral without payment from the lawyer, or has analyzed a person’s legal problems when 627 

determining which lawyer should receive the referral.  See Rule Rules 5.3 for the duties of 628 

lawyers and law firms with respect to the conduct of nonlawyers who prepare marketing 629 

materials for them and 8.4(a). 630 

 631 

[6] A lawyer may pay the usual charges of a legal service plan or a nonprofit or 632 

qualified lawyer referral service.  A legal service plan is a prepaid or group legal service plan or 633 
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a similar delivery system that assists prospective clients people who seek to secure legal 634 

representation.  A lawyer referral service, on the other hand, is any organization that holds itself 635 

out to the public as a lawyer referral service.  Such referral services are understood by laypersons 636 

the public to be consumer-oriented organizations that provide unbiased referrals to lawyers with 637 

appropriate experience in the subject matter of the representation and afford other client 638 

protections, such as complaint procedures or malpractice insurance requirements.  Consequently, 639 

this rule only permits a lawyer to pay the usual charges of a nonprofit or qualified lawyer referral 640 

service.  A qualified lawyer referral service is one that is approved pursuant to Rule XVI of the 641 

Supreme Court Rules for the Government of the Bar of Ohio.  Relative to fee sharing, see Rule 642 

5.4(a)(5). 643 

 644 

[7] A lawyer who accepts assignments or referrals from a legal service plan or 645 

referrals from a lawyer referral service must act reasonably to assure that the activities of the 646 

plan or service are compatible with the lawyer’s professional obligations.  See Rule 5.3.  Legal 647 

service plans and lawyer referral services may communicate with prospective clients the public, 648 

but such communication must be in conformity with these rules.  Thus, advertising must not be 649 

false or misleading, as would be the case if the communications of a group advertising program 650 

or a group legal services plan would mislead prospective clients the public to think that it was a 651 

lawyer referral service sponsored by a state agency or bar association.  Nor could the lawyer 652 

allow in-person, telephonic, or real-time contacts that would violate Rule 7.3. 653 

 654 

[8] [RESERVED] 655 

 656 

* * * 657 

 658 

RULE 7.3:  DIRECT CONTACT WITH PROSPECTIVE SOLICITATION OF CLIENTS 659 

 660 

(a) A lawyer shall not by in-person, live telephone, or real-time electronic 661 

contact solicit professional employment from a prospective client when a significant 662 

motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless either of the 663 

following applies: 664 

 665 

(1) the person contacted is a lawyer; 666 

 667 

(2) the person contacted has a family, close personal, or prior 668 

professional relationship with the lawyer. 669 

 670 

(b) A lawyer shall not solicit professional employment from a prospective 671 

client by written, recorded, or electronic communication or by in-person, telephone, or 672 

real-time electronic contact even when not otherwise prohibited by division (a), if either 673 

of the following applies: 674 

 675 

(1) the prospective client person being solicited has made known to the 676 

lawyer a desire not to be solicited by the lawyer; 677 

 678 

(2) the solicitation involves coercion, duress, or harassment; 679 
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 680 

(3) the lawyer knows or reasonably should know that the person to 681 

whom the communication is addressed is a minor or an incompetent or that the 682 

person’s physical, emotional, or mental state makes it unlikely that the person 683 

could exercise reasonable judgment in employing a lawyer. 684 

 685 

(c) Unless the recipient of the communication is a person specified in division 686 

(a)(1) or (2) of this rule, every written, recorded, or electronic communication from a 687 

lawyer soliciting professional employment from a prospective client anyone whom the 688 

lawyer reasonably believes to be in need of legal services in a particular matter shall 689 

comply with all of the following: 690 

 691 

(1) Disclose accurately and fully the manner in which the lawyer or law 692 

firm became aware of the identity and specific legal need of the addressee; 693 

 694 

(2) Disclaim or refrain from expressing any predetermined evaluation 695 

of the merits of the addressee’s case; 696 

 697 

(3) Conspicuously include in its text and on the outside envelope, if 698 

any, and at the beginning and ending of any recorded or electronic 699 

communication the recital - “ADVERTISING MATERIAL” or “ADVERTISEMENT 700 

ONLY.” 701 

 702 

(d) Prior to making a communication soliciting professional employment from 703 

a prospective client pursuant to division (c) of this rule to a party who has been named 704 

as a defendant in a civil action, a lawyer or law firm shall verify that the party has been 705 

served with notice of the action filed against that party.  Service shall be verified by 706 

consulting the docket of the court in which the action was filed to determine whether 707 

mail, personal, or residence service has been perfected or whether service by 708 

publication has been completed.  Division (d) of this rule shall not apply to the 709 

solicitation of a debtor regarding representation of the debtor in a potential or actual 710 

bankruptcy action. 711 

 712 

(e) If a communication soliciting professional employment from a prospective 713 

client or a relative of a prospective client anyone is sent within thirty days of an accident 714 

or disaster that gives rise to a potential claim for personal injury or wrongful death, the 715 

following “Understanding Your Rights” shall be included with the communication. 716 

 717 

UNDERSTANDING YOUR RIGHTS* 718 

 719 

If you have been in an accident, or a family member has been injured or killed in 720 

a crash or some other incident, you have many important decisions to make. It is 721 

important for you to consider the following: 722 

 723 

1. Make and keep records - If your situation involves a motor vehicle crash, 724 

regardless of who may be at fault, it is helpful to obtain a copy of the police 725 
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report, learn the identity of any witnesses, and obtain photographs of the scene, 726 

vehicles, and any visible injuries.  Keep copies of receipts of all your expenses 727 

and medical care related to the incident. 728 

 729 

2. You do not have to sign anything - You may not want to give an interview or 730 

recorded statement without first consulting with an attorney, because the 731 

statement can be used against you.  If you may be at fault or have been charged 732 

with a traffic or other offense, it may be advisable to consult an attorney right 733 

away.  However, if you have insurance, your insurance policy probably requires 734 

you to cooperate with your insurance company and to provide a statement to the 735 

company.  If you fail to cooperate with your insurance company, it may void your 736 

coverage.  737 

 738 

3. Your interests versus interests of insurance company - Your interests and those 739 

of the other person’s insurance company are in conflict.  Your interests may also 740 

be in conflict with your own insurance company.  Even if you are not sure who is 741 

at fault, you should contact your own insurance company and advise the 742 

company of the incident to protect your insurance coverage. 743 

 744 

4. There is a time limit to file an insurance claim - Legal rights, including filing a 745 

lawsuit, are subject to time limits.  You should ask what time limits apply to your 746 

claim.  You may need to act immediately to protect your rights. 747 

 748 

5. Get it in writing - You may want to request that any offer of settlement from 749 

anyone be put in writing, including a written explanation of the type of damages 750 

which they are willing to cover. 751 

 752 

6. Legal assistance may be appropriate - You may consult with an attorney before 753 

you sign any document or release of claims.  A release may cut off all future 754 

rights against others, obligate you to repay past medical bills or disability 755 

benefits, or jeopardize future benefits.  If your interests conflict with your own 756 

insurance company, you always have the right to discuss the matter with an 757 

attorney of your choice, which may be at your own expense. 758 

 759 

7. How to find an attorney - If you need professional advice about a legal problem 760 

but do not know an attorney, you may wish to check with relatives, friends, 761 

neighbors, your employer, or co-workers who may be able to recommend an 762 

attorney.  Your local bar association may have a lawyer referral service that can 763 

be found in the Yellow Pages or on the Internet. 764 

 765 

8. Check a lawyer’s qualifications - Before hiring any lawyer, you have the right to 766 

know the lawyer’s background, training, and experience in dealing with cases 767 

similar to yours. 768 

 769 

9. How much will it cost? - In deciding whether to hire a particular lawyer, you 770 

should discuss, and the lawyer’s written fee agreement should reflect: 771 
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 772 

a. How is the lawyer to be paid?  If you already have a settlement 773 

offer, how will that affect a contingent fee arrangement? 774 

 775 

b. How are the expenses involved in your case, such as telephone 776 

calls, deposition costs, and fees for expert witnesses, to be paid?  Will these 777 

costs be advanced by the lawyer or charged to you as they are incurred?  Since 778 

you are obligated to pay all expenses even if you lose your case, how will 779 

payment be arranged? 780 

 781 

c. Who will handle your case?  If the case goes to trial, who will be the 782 

trial attorney? 783 

 784 

This information is not intended as a complete description of your legal rights, but 785 

as a checklist of some of the important issues you should consider. 786 

 787 

*THE SUPREME COURT OF OHIO, WHICH GOVERNS THE CONDUCT OF 788 

LAWYERS IN THE STATE OF OHIO, NEITHER PROMOTES NOR PROHIBITS THE 789 

DIRECT SOLICITATION OF PERSONAL INJURY VICTIMS.  THE COURT DOES 790 

REQUIRE THAT, IF SUCH A SOLICITATION IS MADE, IT MUST INCLUDE THE 791 

ABOVE DISCLOSURE. 792 

 793 

(f) Notwithstanding the prohibitions in division (a) of this rule, a lawyer may 794 

participate with a prepaid or group legal service plan operated by an organization not 795 

owned or directed by the lawyer that uses in-person or telephone contact to solicit 796 

memberships or subscriptions for the plan from persons who are not known to need 797 

legal services in a particular matter covered by the plan. 798 

 799 

Comment 800 
 801 

[1] A solicitation is a communication initiated by the lawyer that is directed to a 802 

specific person and that offers to provide, or can reasonably be understood as offering to provide, 803 

legal services.  In contrast, a lawyer’s communication typically does not constitute a solicitation 804 

if it is (a) directed to the general public, such as through a billboard, an Internet-based 805 

advertisement, a web site, or a commercial, (b) in response to a request for information, or (c) 806 

automatically generated in response to Internet searches. 807 

 808 

[2] There is a potential for abuse inherent in when a solicitation involves direct in-809 

person, live telephone, or real-time electronic contact by a lawyer with a prospective client 810 

someone known to need legal services.  These forms of contact between a lawyer and a 811 

prospective client subject the layperson person to the private importuning of the trained advocate 812 

in a direct interpersonal encounter.  The prospective client person, who may already feel 813 

overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult 814 

fully to evaluate all available alternatives with reasoned judgment and appropriate self-interest in 815 

the face of the lawyer’s presence and insistence upon being retained immediately.  The situation 816 

is fraught with the possibility of undue influence, intimidation, and over-reaching. 817 
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 818 

[2] [3]  This potential for abuse inherent in direct in-person, live telephone, or real-time 819 

electronic solicitation of prospective clients justifies its prohibition, particularly since lawyer 820 

advertising and written and recorded communication permitted under Rule 7.2 offer a lawyer has 821 

alternative means of conveying necessary information to those who may be in need of legal 822 

services.  Advertising and written and recorded communications that may Communications can 823 

be mailed or autodialed or transmitted by email or other electronic means that do not involve 824 

real-time contact and do not violate other laws governing solicitations.  These forms of 825 

communication make it possible for a prospective client the public to be informed about the need 826 

for legal services, and about the qualifications of available lawyers and law firms, without 827 

subjecting the prospective client public to direct in-person, telephone, or real-time electronic 828 

persuasion that may overwhelm the prospective client’s person’s judgment.  In using any 829 

telephone or other electronic communication, a lawyer remains subject to all applicable 830 

requirements of the “Do Not Call” provisions of state and federal telemarketing sales laws and 831 

regulations. 832 

 833 

[3] [4]  The use of general advertising and written, recorded, or electronic 834 

communications to transmit information from lawyer to prospective client the public, rather than 835 

direct in-person, live telephone, or real-time electronic contact, will help to ensure that the 836 

information flows cleanly as well as freely.  The contents of advertisements and communications 837 

permitted under Rule 7.2 can be permanently recorded so that they cannot be disputed and may 838 

be shared with others who know the lawyer.  This potential for informal review is itself likely to 839 

help guard against statements and claims that might constitute false and misleading 840 

communications, in violation of Rule 7.1.  The contents of direct in-person, live telephone, or 841 

real-time electronic conversations between a lawyer and a prospective client contact can be 842 

disputed and may not be subject to third-party scrutiny.  Consequently, they are much more 843 

likely to approach, and occasionally cross, the dividing line between accurate representations and 844 

those that are false and misleading. 845 

 846 

[4] [5]  There is far less likelihood that a lawyer would engage in abusive practices 847 

against an individual who is a former client, or a person with whom the lawyer has close 848 

personal or family relationship, or in situations in which the lawyer is motivated by 849 

considerations other than the lawyer’s pecuniary gain.  Nor is there a serious potential for abuse 850 

when the person contacted is a lawyer.  Consequently, the general prohibition in Rule 7.3(a) and 851 

the requirements of Rule 7.3(c) are not applicable in those situations.  Also, division (a) is not 852 

intended to prohibit a lawyer from participating in constitutionally protected activities of public 853 

or charitable legal service organizations or bona fide political, social, civic, fraternal, employee, 854 

or trade organizations whose purposes include providing or recommending legal services to its 855 

members or beneficiaries. 856 

 857 

[5] [6]  But even Even permitted forms of solicitation can be abused.  Thus, any 858 

solicitation that contains information that is false or misleading within the meaning of Rule 7.1, 859 

that involves coercion, duress, or harassment within the meaning of Rule 7.3(b)(2), or that 860 

involves contact with a prospective client someone who has made known to the lawyer a desire 861 

not to be solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited.  Moreover, if 862 

after sending a letter or other communication to a prospective client as permitted by Rule 7.2 the 863 



21 

lawyer receives no response, any further effort to communicate with the prospective client 864 

recipient may violate the provisions of Rule 7.3(b). 865 

 866 

[6] [7]  This rule is not intended to prohibit a lawyer from contacting representatives of 867 

organizations or groups that may be interested in establishing a group or prepaid legal plan for 868 

their members, insureds, beneficiaries, or other third parties for the purpose of informing such 869 

entities of the availability of and details concerning the plan or arrangement that the lawyer or 870 

lawyer’s firm is willing to offer.  This form of communication is not directed to a prospective 871 

client people who are seeking legal services for themselves.  Rather, it is usually addressed to an 872 

individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, 873 

if they choose, become prospective clients of the lawyer.  Under these circumstances, the activity 874 

that the lawyer undertakes in communicating with such representatives and the type of 875 

information transmitted to the individual are functionally similar to and serve the same purpose 876 

as advertising permitted under Rule 7.2. 877 

 878 

[7] [8]  None of the requirements of Rule 7.3 applies to communications sent in response 879 

to requests from clients or prospective clients others.  General announcements by lawyers, 880 

including changes in personnel or office location, do not constitute communications soliciting 881 

professional employment from a client person known to be in need of legal services within the 882 

meaning of this rule. 883 

 884 

[7A] [8A]  The use of written, recorded, and electronic communications to solicit 885 

prospective clients persons who have suffered personal injuries or the loss of a loved one can 886 

potentially be offensive.  Nonetheless, it is recognized that such communications assist potential 887 

clients in not only making a meaningful determination about representation, but also can aid 888 

potential clients in recognizing issues that may be foreign to them.  Accordingly, the information 889 

contained in division (e) must be communicated to the prospective client or a relative of a 890 

prospective client when the solicitation occurs within thirty days of an accident or disaster that 891 

gives rise to a potential claim for personal injury or wrongful death. 892 

 893 

[8] [9]  Division (f) of this rule permits a lawyer to participate with an organization that 894 

uses personal contact to solicit members for its group or prepaid legal service plan, provided that 895 

the personal contact is not undertaken by any lawyer who would be a provider of legal services 896 

through the plan.  The organization must not be owned or directed, whether as manager or 897 

otherwise, by any lawyer or law firm that participates in the plan.  For example, division (f) 898 

would not permit a lawyer to create an organization controlled directly or indirectly by the 899 

lawyer and use the organization for the in-person or telephone solicitation of legal employment 900 

of the lawyer through memberships in the plan or otherwise.  The communication permitted by 901 

these organizations also must not be directed to a person known to need legal services in a 902 

particular matter, but is to be designed to inform potential plan members generally of another 903 

means of affordable legal services.  Lawyers who participate in a legal service plan must 904 

reasonably ensure that the plan sponsors are in compliance with Rules 7.1, 7.2, and 7.3(b).  See 905 

Rule 8.4(a). 906 

 907 

* * * 908 

 909 
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VIII.  MAINTAINING THE INTEGRITY OF THE PROFESSION 910 

 911 

* * * 912 

 913 

RULE 8.5  DISCIPLINARY AUTHORITY; CHOICE OF LAW 914 
 915 

 916 

[No amendments to the black-letter rule] 917 

 918 

Comment 919 
 920 

* * * 921 

 922 

[5] When a lawyer’s conduct involves significant contacts with more than one 923 

jurisdiction, it may not be clear whether the predominant effect of the lawyer’s conduct will 924 

occur in a jurisdiction other than the one in which the conduct occurred.  So long as the lawyer’s 925 

conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the 926 

predominant effect will occur, the lawyer shall not be subject to discipline under this rule.  With 927 

respect to conflicts of interest and determining a lawyer’s reasonable belief pursuant to division 928 

(b)(2), a written agreement between the lawyer and client that reasonably specifies a particular 929 

jurisdiction as within the scope of that division may be considered if the agreement was obtained 930 

with the client’s informed consent, confirmed in the agreement. 931 

 932 

* * * 933 

 934 
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PROPOSED AMENDMENTS TO THE  

SUPREME COURT RULES FOR THE GOVERNMENT OF THE BAR OF OHIO 

 

* * * 

 

RULE III.  LEGAL PROFESSIONAL ASSOCIATIONS AUTHORIZED TO PRACTICE 1 

LAW 2 

 3 

* * * 4 
 5 

Section 4.  Financial Responsibility 6 
 7 

 (A) A legal professional association, corporation, legal clinic, limited liability 8 

company, or limited liability partnership shall maintain adequate professional liability insurance 9 

or other form of adequate financial responsibility for any liability of the firm arising from acts or 10 

omissions in the rendering of legal services by an officer, director, agent, employee, manager, 11 

member, partner, or equity holder. 12 

 13 

 (1) “Adequate professional liability insurance” means one or more policies of 14 

attorneys’ professional liability insurance that insure the legal professional association, 15 

corporation, legal clinic, limited liability company, or limited liability partnership both: 16 

 17 

 (a) In an amount for each claim, in excess of any deductible, of at least fifty one 18 

hundred thousand dollars multiplied by the number of attorneys practicing with the firm; and 19 

 20 

 (b) An amount of one three hundred thousand dollars for all claims during the policy 21 

year, multiplied by the number of attorneys practicing with the firm.  No firm shall be required to 22 

carry insurance of more than five million dollars per claim, in excess of any deductible, or more 23 

than ten million dollars for all claims during the policy year, in excess of any deductible. 24 

 25 

 (2) “Other form of adequate financial responsibility” means funds, in an amount not 26 

less than the amount of professional liability insurance applicable to a firm under Section 4(A)(1) 27 

of this rule for all claims during the policy year, available to satisfy any liability of the firm 28 

arising from acts or omissions in the rendering of legal services by an officer, director, agent, 29 

employee, manager, member, partner, or equity holder.  The funds shall be available in the form 30 

of a deposit in trust of cash, bank certificate of deposit, or United States Treasury obligation, a 31 

bank letter of credit, or a surety bond. 32 

 33 

 (B) Each member, partner, or other equity holder of a legal professional association, 34 

corporation, legal clinic, limited liability company, or limited liability partnership shall be jointly 35 

and severally liable for any liability of the firm based upon a claim arising from acts or 36 

omissions in the rendering of legal services while he or she was a member, partner, or equity 37 

holder, in an amount not to exceed the aggregate of both of the following: 38 

 39 
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 (1) The per claim amount of professional liability insurance applicable to the firm 40 

under this rule, but only to the extent that the firm fails to have the professional liability 41 

insurance or other form of adequate financial responsibility required by this rule; 42 

 43 

 (2) The deductible amount of the professional liability insurance applicable to the 44 

claim. 45 

 46 

 The joint and several liability of the member, partner, or other equity holder shall be 47 

reduced to the extent that the liability of the firm has been satisfied by the assets of the firm. 48 

 49 

 (C) Each officer, director, agent, employee, manager, member, partner or equity holder 50 

of a legal professional association, corporation, legal clinic, limited liability company, or limited 51 

liability partnership shall be liable for his or her own acts or omissions as provided by law, 52 

without prejudice to any contractual or other right that the person may be entitled to assert 53 

against a firm, an insurance carrier, or other third party. 54 

 55 

* * * 56 
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A copy of the Ohio Rules of Professional Conduct is always available at
http://www.supremecourt.ohio.gov/LegalResources/Rules/ProfConduct/profConductRules.pdf

Effective January 1, 2015, the Board of Commissioners on Grievances and Discipline has been renamed the Board of Professional
Conduct. See Gov.Bar R. V(1)(A), 140 Ohio St.3d CII.

Effective January 1, 2015, the aggravating and mitigating factors previously set forth in BCGD Proc.Reg. 10(B)(1) and (2) are
codified in Gov.Bar R. V(13), 140 Ohio St.3d CXXIV.

TOLEDO BAR ASSOCIATION v. DeMARCO. --- N.E.3d ----, 2015 WL 6742281, 2015 -Ohio- 4549

Suspension of one year, with six months stayed, was warranted for attorney’s conduct of engaging in a series of
misrepresentations directly to court that attorney did not possess disc containing potentially confidential
information from opposing party, threatening to take his own expert “outside” after expert truthfully testified about
giving disc to attorney, and failure to admit that he had made misrepresentations until expert played voicemail in
which attorney stated that he possessed disc; attorney had no prior discipline, he displayed a cooperative attitude
during disciplinary process, and he provided letters from judges and attorneys attesting to his good character and
reputation. Rules of Prof.Conduct, Rules 3.3(a)(1, 3), 8.4(c).

3.3(a)(1) (prohibiting a lawyer from knowingly making a false statement of fact or law to a tribunal or failing to
correct a false statement previously made to the tribunal), 3.3(a)(3) (prohibiting a lawyer from offering evidence
that the lawyer knows to be false), and 8.4(c) (prohibiting a lawyer from engaging in conduct involving dishonesty,
fraud, deceit, or misrepresentation).

DISCIPLINARY COUNSEL v. BROYLES. --- N.E.3d ----, 2015 WL 7766718, 2015 -Ohio- 4946

Public Reprimand for conduct of attorney, who represented bank in foreclosure proceedings and obtained default
judgment against mortgagors, and then, without bank’s consent, was subsequently retained by mortgagors to
defend them in the bank’s foreclosure action and filed motion and other pleadings arguing that the default
judgment he had previously obtained against them should be vacated, violated rule of professional conduct
prohibiting attorney who had formerly represented a client in a matter from representing another person in the same
matter in which that person’s interests were materially adverse to the interests of the former client. Rules of Prof.
Conduct, Rule 1.9.

(prohibiting a lawyer who has formerly represented a client in a matter from representing another person in the
same matter in which that person’s interests are materially adverse to the interests of the former client). Rule 1.9

DISCIPLINARY COUNSEL v. PHILLABAUM --- N.E.3d ----, 2015 WL 6515304, 2015 -Ohio- 4346

The Supreme Court held that one-year suspension was appropriate sanction for assistant prosecuting attorney who
had signed two separate criminal indictments containing charges that he knew had not been presented to the grand
jury.

On December 13, 2010, assistant prosecutor Josh Muennich presented the case against Tyree Johnson to a Butler
County grand jury in Phillabaum’s absence. He instructed the grand jury to vote on charges of aggravated robbery and
felonious assault, but did not present any evidence on any gun specifications related to the crime and did not instruct
the jury to vote on any such specifications. Phillabaum reviewed the indictment on December 20, 2010, and instructed
a legal assistant in the prosecutor’s office to add gun specifications to the indictment. The legal assistant told him that
the gun specifications had not been included because Muennich had not presented them to the grand jury, and for that
reason she felt uncomfortable adding them to the indictment. But when Phillabuam insisted, she complied. Muennich
refused to sign the indictment containing the gun specifications, since he had not presented that evidence to the grand
jury, but Phillabaum signed it, knowing that it contained a false statement and would be filed with the clerk of courts.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006613&cite=OHSTGOVBR5&originatingDoc=Ic216c73683da11e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006613&cite=OHSTGOVBR5&originatingDoc=Ic216c73683da11e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5019722670)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
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After Phillabaum’s conduct came to light, the Butler County Prosecutor presented the case to the grand jury a second
time and obtained a superseding indictment that included the firearm specification.

On May 3, 2012, Phillabaum was indicted on two counts of forgery, one count of dereliction of duty, two counts of
tampering with records, one count of interference with civil rights, and one count of using a sham legal process, all
arising out of his conduct in the Johnson case. He pleaded guilty to a single count of dereliction of duty, a second-
degree misdemeanor, and was sentenced to 90 days in jail, all suspended on the conditions that he successfully
complete one year of community control and perform at least 75 hours of community service.

The board found that the conduct summarized above violated Prof.Cond.R. 3.3(a)(1) (prohibiting a lawyer from
knowingly making a false statement of fact or law to a tribunal), 8.4(c) (prohibiting a lawyer from engaging in conduct
involving dishonesty, fraud, deceit, or misrepresentation), 8.4(d) (prohibiting a lawyer from engaging in conduct that
is prejudicial to the administration of justice), and 8.4(h) (prohibiting a lawyer from engaging in conduct that adversely
reflects on the lawyer’s fitness to practice law). We adopt the board’s findings of fact and misconduct.

LORAIN COUNTY BAR ASSOCIATION v. NELSON --- N.E.3d ----, 2015 WL 6295816, 2015 -Ohio- 4337

Public reprimand was appropriate sanction for attorney’s neglect of single personal-injury matter, in violation of rules
of professional misconduct, including rules requiring providing competent representation to a personal-injury client,
acting with reasonable diligence in representing a client, informing the client if the lawyer does not maintain
professional liability insurance, and failing to respond to a demand for information by a disciplinary authority during
an investigation. Rules of Prof.Conduct, Rules 1.1, 1.3, 1.4(a)(1) through (4), 1.4(c), 1.16(d), 8.1(b).

Nelson had violated Prof.Cond.R. 1.1 (requiring a lawyer to provide competent representation to a client), 1.3
(requiring a lawyer to act with reasonable diligence in representing a client), 1.4(a)(1) through (4) (requiring a lawyer
to promptly inform the client of decisions that require the client’s informed consent, to reasonably consult with the
client about the means to accomplish the client’s objectives, to keep the client reasonably informed about the status
of the matter, and to comply as soon as practicable with reasonable requests for information from the client), 1.4(c)
(requiring a lawyer to inform the client if the lawyer does not maintain professional liability insurance), 1.16(d)
(requiring a lawyer, as part of the termination of representation, to deliver to the client all papers and property to which
the client is entitled), and 8.1(b) (prohibiting a lawyer from knowingly failing to respond to a demand for information
by a disciplinary authority during an investigation) and former Gov.Bar R. V(4)(G) (now Gov.Bar R. V(9)(G))
(requiring a lawyer to cooperate with a disciplinary investigation).

CLEVELAND METROPOLITAN BAR ASSOCIATION v. ZOLLER AND MAMONE --- N.E.3d ----, 144 Ohio
St.3d 142, 2015 WL 6290242, 2015 -Ohio- 4307

Respondents, Nancy Anne Zoller, Attorney Registration No. 0037933, of Lyndhurst, Ohio, and Edward James
Mamone, Attorney Registration No. 0039310, of Cleveland, Ohio, were both admitted to the practice of law in Ohio
in 1987. Both were associates in the Cleveland law firm of Gurney, Miller & Mamone (“GM&M”) in 2004 when the
activity that is at issue in this case began. They are the children of Joseph Anthony Mamone, who was a partner in
that firm but has since resigned, with disciplinary action pending, from the practice of law. In re Resignation of
Mamone, 139 Ohio St.3d 1206, 2014-Ohio-1630, 10 N.E.3d 721.

Attorney’s misconduct in participating in scheme in which clients were charged excessive fees warranted imposition
of requirement that make restitution to clients; although majority of the excessive fees may have been attributable to
actions of attorney’s father, a partner in firm in which attorney was an associate, some of the excessive charges were
billed for nonlegal and duplicative work that attorney herself did or purportedly did, and attorney held position of
authority over special account in which client funds were deposited and had fiduciary duty to oversee safekeeping of
funds in the account.

Attorney’s misconduct committed in connection with his sister’s misconduct in charging clients excessive fees
warranted imposition of requirement that attorney make restitution to clients; although attorney did not collect the

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006613&cite=OHSTGOVBR5&originatingDoc=I8dab971c791311e5b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5008135780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033255254&pubNum=0007902&originatingDoc=I824a556178ed11e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033255254&pubNum=0007902&originatingDoc=I824a556178ed11e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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excessive fees and majority of the excessive fees may have been attributable to actions of attorney’s father, who was
a partner in firm in which attorney was an associate, attorney was signatory on special account in which client funds
were deposited and had fiduciary duty to oversee safekeeping of funds.

After the disciplinary hearing, the panel found that Zoller and Edward Mamone had engaged in conduct that violated
a number of Rules of Professional Conduct, as stipulated by the parties. Specifically, Zoller was found to have violated
Prof.Cond.R. 1.5(a) (prohibiting a lawyer from making an agreement for, charging, or collecting a clearly excessive
fee), 1.15(a) (requiring a lawyer to hold a client’s funds in an interest-bearing account with a clearly identifiable
fiduciary title), 1.15(a)(2) (requiring a lawyer to maintain a complete record of an account held by the lawyer
containing a client’s funds), and 1.15(a)(5) (requiring a lawyer to perform and retain a monthly reconciliation of an
account held by the lawyer containing a client’s funds).

Respondents were acting as licensed attorneys in the state of Ohio and, as such, were responsible for protecting the
interests of their client. Those responsibilities included preventing their father, who was never a signatory on the
special account, from writing and signing inappropriate checks drawn on that account. While Joseph Mamone may
have been primarily responsible for the charging of excessive fees, his plot would have failed but for the role played
by respondents in this scheme. The collective silence of Zoller and Edward Mamone occasioned by their failure to
oversee the special account was vital to their father’s success in overcharging Mrs. Locher. Even though many of the
excessive fees were paid through checks signed by Mrs. Locher on other accounts that respondents were not
responsible for, excessive fees were also paid from the special account, and had respondents properly monitored the
special account on which their father was not a signatory, they would have discovered obvious improprieties that
would have alerted them that their father was taking advantage of Mrs. Locher.

Remanded for further proceedings to determine the amount of the restitution.

MAHONING COUNTY BAR ASSOCIATION v. GERCHAK --- N.E.3d ----, 144 Ohio St.3d 138, 2015 WL
6293709, 2015 -Ohio- 4305

Two-year suspension, stayed on conditions for conduct of attorney, who failed to deposit advance fees from client
into trust account, to provide client with fee agreement for representation, and to provide client with monthly statement
detailing time spent, funds disbursed, or funds remaining, violated rules of professional conduct requiring attorney to
communicate nature and scope of representation and basis for fees within a reasonable time after commencing the
representation, to hold client’s property in interest-bearing client trust account, and to deposit advance fees into client
trust account. Rules of Prof.Conduct, Rules 1.1(b), 1.15(a, c).

In November 2012, Blanche retained Gerchak to represent him regarding charges of operating a vehicle while impaired
(“OVI”). Blanche made multiple payments, bringing the total he paid Gerchak to $1,400. Gerchak deposited none of
the payments in his client trust account. Gerchak did not have a written fee agreement for the OVI case, nor did he
provide Blanche with a monthly statement detailing the time spent, funds disbursed, or funds remaining.

The parties stipulated and the board found that Gerchak’s conduct violated Prof.Cond.R. 1.1(b) (requiring an attorney
to communicate the nature and scope of the representation and the basis or rate of the fee and expenses within a
reasonable time after commencing the representation), 1.15(a) (requiring a lawyer to hold property of clients in an
interest-bearing client trust account, separate from the lawyer’s own property), and 1.15(c) (requiring a lawyer to
deposit into a client trust account legal fees and expenses that have been paid in advance).

Disciplinary Counsel V. Bunstine --- N.E.3d ----, 144 Ohio St.3d 115, 2015 WL 5448422, 2015 -Ohio- 3729

What if the disciplinary complaint against you is not proven, or if you were innocent, but you failed to respond to the
investigation by the bar association?

[1] evidence was insufficient to establish attorney-client relationship;

[2] conduct of attorney in failing to respond to disciplinary counsel constituted professional misconduct; and

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5008181848)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
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[3] six-month suspension was appropriate sanction for attorney’s misconduct.

While we agree that Bunstine failed to cooperate with relator’s investigation into the underlying allegations of
misconduct, we find that the evidence offered in support of the underlying allegations is not clear and convincing.
Therefore, we dismiss Count One of relator’s complaint; find that Bunstine failed to cooperate in the ensuing
disciplinary investigation, as alleged in Count Two, in violation of Prof.Cond.R. 8.1(b) and former Gov.Bar R.
V(4)(G) (now Gov.Bar R. V(9)(G)); overrule Bunstine’s remaining objections; and suspend him from the practice of
law for six months with no credit for time served under his prior suspension.

O’CONNOR, C.J., and PFEIFER, O’DONNELL, KENNEDY, and FRENCH, JJ., concur.

LANZINGER, J., dissents and would indefinitely suspend Bunstine from the practice of law in Ohio.

O’NEILL, J., dissents and would publicly reprimand Bunstine.

MAHONING COUNTY BAR ASSOCIATION v. BAUER 143 Ohio St.3d 519, 39 N.E.3d 1242, 2015 -Ohio- 3653

The Supreme Court held that public reprimand was warranted for attorney’s multiple ethical violations in his attempts
to collect fees from settlement of personal-injury case that he had referred to another lawyer.

Sometime in 2000, a friend contacted Bauer to ask him whether he knew any attorneys who handled medical-
malpractice cases. According to Bauer, after this discussion, he met with his friend’s sister, who was concerned that
her daughter, who was less than a year old, had brain damage caused by medical negligence during her birth. Bauer
recommended that the mother meet with another attorney, who eventually entered into a written contingent-fee
agreement with the parents and, in 2010, obtained a substantial jury verdict in their favor.

Although Bauer had not entered into a written fee agreement with the child’s parents, he filed suit against the attorney
who represented them in the malpractice action, claiming that he was entitled to share in the attorney fees earned in
their case. The court dismissed the case, and the matter was ultimately arbitrated by the Ohio State Bar Association,
which ruled against Bauer.

Bauer’s conduct violated DR 2–107(A)(2) (requiring a lawyer to disclose in writing to the client the terms of any
division of fees between lawyers who are not in the same firm and the identity of all lawyers sharing in the fees),
Prof.Cond.R. 1.5(c) (requiring an attorney to set forth a contingent-fee agreement in a writing signed by the client),
1.5(e) (permitting attorneys who are not in the same firm to divide fees only if the fee division is reasonable and
proportional to the work performed, the client consents to the arrangement in writing after full disclosure, and a written
closing statement is prepared and signed by the client and each lawyer), and 1.5(f) (requiring fee disputes regarding
the division of fees between lawyers to be resolved through mediation or arbitration by a local bar association or the
Ohio State Bar Association).

DISCIPLINARY COUNSEL v. HUBBELL --- N.E.3d ----, 2015 WL 5039421, 2015 -Ohio- 3426

A conditionally stayed six-month suspension from the practice of law, as stipulated in consent-to-discipline agreement,
was appropriate discipline for attorney who attempted to initiate a romantic relationship with a client he was
representing pro bono in a custody dispute in violation of rule of professional discipline prohibiting an attorney from
soliciting a sexual relationship with a client.

In the consent-to-discipline agreement, Hubbell stipulates to the facts alleged in relator’s complaint and agrees that
his conduct violated Prof.Cond.R. 1.8(j) (prohibiting a lawyer from soliciting or engaging in sexual activity with a
client unless a consensual sexual relationship existed between them prior to the initiation of the client-lawyer
relationship).
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DISCIPLINARY COUNSEL v. ROSEN --- N.E.3d ----, 144 Ohio St.3d 113, 2015 WL 5039401, 2015 -Ohio- 3420

Public reprimand was warranted for attorney’s actions of improperly accessing Ohio Law Enforcement Gateway
(OHLEG) data system to seek information about four individuals that either she or her friends were dating, while
attorney, who was an Assistant Attorney General, was serving as OHLEG’s general counsel. Rules of Prof.Conduct,
Rule 8.4(h).

Rosen was Assistant Attorney General in the Ohio Attorney General’s Office, was serving as general counsel for the
Ohio Law Enforcement Gateway (“OHLEG”). OHLEG allows criminal justice agencies and their personnel access to
several data systems, some of which contain confidential information reserved for law-enforcement personnel only.

Rosen improperly accessed the OHLEG system to seek information about four individuals that either she or her friends
were dating. Rosen stipulates to the facts alleged in relator’s complaint and agrees that her conduct violated
Prof.Cond.R. 8.4(h) (prohibiting a lawyer from engaging in conduct that adversely reflects on the lawyer’s fitness to
practice law).

Haley v. Lee, No. 1:15-cv-102 (GBL/TRJ), 2015 U.S. Dist. Ct. LEXIS 120324, at *26 (E.D. Va. Sept. 8, 2015).

USPTO practitioners take heed — if you are publicly disciplined on ethical grounds by a State Bar, the USPTO must
impose the identical disciplinary sanction as the State Bar. Moreover, Section 11.24 provides practitioners notice
regarding the procedure to be followed if a practitioner is disciplined on ethical grounds by another jurisdiction. Those
are the key takeaways from a recent case interpreting and applying the USPTO’s rule on reciprocal discipline, 37
C.F.R. Section 11.24. See Haley v. Lee, No. 1:15-cv-102 (GBL/TRJ), 2015 U.S. Dist. Ct. LEXIS 120324, at *26 (E.D.
Va. Sept. 8, 2015).

In Haley, the district court agreed with the USPTO’s arguments and held a patent attorney who resigned from his state
bar in order to avoid facing a disciplinary sanction in the state shall be treated by the USPTO as if he had been
disbarred. Furthermore, pursuant to Title 37, Section 11.24, in light of the attorney’s resignation in lieu of discipline,
the USPTO is required to impose the “identical” sanction–which in this case is exclusion from practice before the
Office.

The Haley case is important because it is believed to be the first time a court has substantively interpreted and applied
Title 37, Section 11.24. Judge Lee’s decision is consistent with years of USPTO Director precedent, which has
consistently held the USPTO is required to impose identical reciprocal discipline whenever a practitioner is disciplined
by a State or Federal Bar.

Cleveland Metropolitan Bar Association V. Sleibi --- N.E.3d ----, 2015 WL 4132311, 2015 -Ohio- 2724

Two-year suspension, with six months stayed on conditions, was appropriate sanction for conduct of attorney in
engaging in sexual activity with four of his clients, with whom sexual relationship did not exist when the attorney-
client relationships began, and in allegedly sending sexually explicit and lewd messages to some of those clients,
violated rule of professional conduct prohibiting attorney from engaging in conduct that adversely reflected on his
fitness to practice law. Rules of Prof.Conduct, Rule 1.8(j). Rules of Prof.Conduct, Rule 8.4(h).

Prof.Cond.R. 1.8(j) provides that a lawyer shall not solicit or engage in sexual activity with a client unless a consensual
sexual relationship already existed between them when the client-lawyer relationship commenced. Prof.Cond.R.
8.4(h) prohibits a lawyer from engaging in conduct that adversely reflects on the lawyer’s fitness to practice law. The
conduct giving rise to the rule violation must be so egregious as to warrant an additional finding that it adversely
reflects on the lawyer’s fitness to practice law.

Sex addiction is not a recognized mental-health disorder under the fourth or fifth editions of the Diagnostic and
Statistical Manual of Mental Disorders (DSM–IV or DSM–5) and, thus, is not a diagnosable condition for purposes
of meeting the criteria of a mental disability as a mitigating factor in attorney disciplinary proceedings. Government
of the Bar Rule V(13).
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STARK COUNTY BAR ASSOCIATION v. MARINELLI --- N.E.3d ----, 2015 WL 3972335, 2015 -Ohio- 2570

Two-year suspension, with second year stayed on conditions, was appropriate sanction for attorney’s conduct,
including her alleged failure to file bankruptcy petitions on behalf of twenty clients, in violation of rules of professional
conduct requiring attorney to provide competent representation to clients, to act with reasonable diligence in
representing clients, to keep clients reasonably informed about the status of a matter, to promptly deliver funds or
other property that clients were entitled to receive, and to comply as soon as practicable with reasonable requests for
information from clients, and prohibiting attorney from knowingly failing to respond to a demand for information by
a disciplinary authority during an investigation. Rules of Prof.Conduct, Rule 1.1, 1.3, 1.4(a)(3, 4), 1.15(d), 8.1(b).

Marinelli had committed 20 violations of Prof.Cond.R. 1.1 (requiring a lawyer to provide competent representation to
a client), 20 violations of Prof.Cond.R. 1.3 (requiring a lawyer to act with reasonable diligence in representing a
client), 20 violations of Prof.Cond.R. 1.4(a)(3) (requiring a lawyer to keep the client reasonably informed about the
status of a matter), 20 violations of Prof.Cond.R. 1.15(d) (requiring a lawyer to promptly deliver funds or other
property that the client is entitled to receive), three violations of Prof.Cond.R. 1.4(a)(4) (requiring a lawyer to comply
as soon as practicable with reasonable requests for information from the client), and 17 violations of Prof.Cond.R.
8.1(b) (prohibiting a lawyer from knowingly failing to respond to a demand for information by a disciplinary authority
during an investigation).

In late 2012, after her husband filed for divorce, Marinelli stopped communicating with clients, stopped going to her
law office, and stopped paying her office rent. Her landlord served her with an eviction notice in March 2013, and
before the eviction process was complete, relator took possession of her client files pursuant to Gov.Bar R. V(8)(F)
(now Gov.Bar R. V(26)(A)). At the panel hearing, Marinelli produced cashier’s checks made payable to each of the
20 clients from whom she had received payments but never filed a bankruptcy petition. Those checks were distributed
to the clients after the hearing and constituted a full refund of all payments received from them.

DISCIPLINARY COUNSEL v. COLEMAN 144 Ohio St.3d 35, 40 N.E.3d 1092, 2015 -Ohio- 2489

Two-year suspension was warranted. Attorney’s conduct, commingling personal funds with those belonging to client,
falsely assuring client that his funds were held in trust, failing to maintain adequate records of client funds in his
possession, and failing to reconcile his client trust account on a monthly basis, violated rules requiring a lawyer to
hold client property in separate trust account, requiring attorney to maintain records for trust account, requiring
attorney to perform reconciliation of trust account, and prohibiting conduct involving dishonesty, fraud, deceit, or
misrepresentation. Rules of Prof.Conduct, Rules 1.15(a), (a)(2, 3, 5), 8.4(c).

In April 2010, Client hired Coleman to represent him in a civil matter. Client later gave Coleman $18,000 to purchase
stocks at his direction. By late 2011, Client had trouble communicating with Coleman and noticed that his requested
disbursements were made with money orders and cashier’s checks rather than checks drawn on Coleman’s client trust
account. Client demanded return of money.  Coleman gave Client a check that was returned NSF.

Coleman’s conduct violated Prof.Cond.R. 1.15(a) (requiring a lawyer to hold the property of clients in an interest-
bearing client trust account, separate from the lawyer’s own property), 1.15(a)(2) (requiring a lawyer to maintain a
record for each client on whose behalf funds are held, setting forth the name of the client; the date, amount, and source
of all funds received on behalf of the client; the date, amount, payee, and purpose of each disbursement made on behalf
of the client; and the current balance for the client), 1.15(a)(3) (requiring a lawyer to maintain a record for each client
trust account, setting forth the name of the account; the date, amount, and client affected by each credit and debit; and
the balance in the account), 1.15(a)(5) (requiring a lawyer to perform a monthly reconciliation of the funds held in the
lawyer’s client trust account and to retain a copy of the reconciliation), and 8.4(c) (prohibiting a lawyer from engaging
in conduct involving dishonesty, fraud, deceit, or misrepresentation).
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DAYTON BAR ASSOCIATION v. SCACCIA 143 Ohio St.3d 144, 34 N.E.3d 919, 2015 -Ohio- 2487

One-year suspension was warranted for attorney whose conduct, failing to sign closing statement in contingent-fee
case, failing to have client sign closing statement, failing to maintain sufficient funds in trust account to pay
medical providers, failing to deposit retainer check into client trust account, failing to provide client with written
notice that he lacked malpractice insurance, failing to discuss litigation strategy with clients, failing to provide
clients with a written fee agreement, a letter of representation, or any other documentation explaining the nature
and scope of his representation or the potential consequences of representing two criminal defendants in the same
proceeding, violated rules including those requiring attorney maintain records of trust-account funds disbursed on
behalf of a client and requiring attorney to promptly distribute all portions of client funds that are held in trust.
Rules of Prof.Conduct, Rules 1.4(c), 1.5(b) (c)(2), 1.15(a, c, e).

Attorney provided client a written breakdown of the purported distribution of the proceeds of a personal injury
settlement. However, he failed to sign the written statement or have his client sign it. Accordingly, the parties
stipulated and the board found that Scaccia violated Prof.Cond.R. 1.5(c)(2) (requiring a lawyer entitled to
compensation under a contingent-fee agreement to prepare a closing statement signed by the lawyer and the client).

Two different clients hired Scaccia for representation in a criminal matter.  Although he verbally informed Client that
he lacked professional liability insurance, he did not provide a written notice on a separate form. Based on this conduct,
the parties stipulated and the board found that Scaccia violated Prof.Cond.R. 1.4(c) (requiring a lawyer to inform the
client on a separate written form that the lawyer does not maintain professional liability insurance) and 1.15(c)
(requiring a lawyer to deposit into a client trust account legal fees and expenses that have been paid in advance).

According to Scaccia, he explained his litigation strategy to them and stated that if a conflict of interest later developed,
such as either client deciding to testify against the other, he would be required to withdraw as counsel. Clients did not
recall Scaccia discussing either his litigation strategy or a potential conflict of interest with them at that meeting. And
Scaccia never provided Brewer with a written fee agreement, a letter of representation, or any other documentation
explaining the nature and scope of his representation or the potential consequences of representing two criminal
defendants in the same proceeding. Specifically, the board noted that the Rules of Professional Conduct do not
expressly prohibit an attorney from representing multiple defendants in a felony case, although the comments
discourage that practice. See Prof.Cond.R. 1.7, Comment 15 (“The potential for conflict of interest in representing
multiple defendants in a criminal matter is so grave that ordinarily a lawyer should decline to represent more than one
co-defendant”). Thus, the board found that Scaccia violated Prof.Cond.R. 1.5(b) by failing to communicate effectively
with Brewer about the nature and scope of his representation.

CINCINNATI BAR ASSOCIATION v. MOORE 143 Ohio St.3d 252, 36 N.E.3d 171, 2015 -Ohio- 2488

Two-year suspension was warranted for attorney whose conduct, shoplifting expensive bottles of wine and olive
oil, making false statements in letter reporting incident to disciplinary authority, and attempting to mislead
disciplinary authority by making false statements and leaving out relevant information when being interviewed him
under oath and in responses to requests for admissions, violated prohibiting illegal conduct involving moral
turpitude, prohibiting conduct involving dishonesty, fraud, deceit, or misrepresentation, prohibiting knowingly
making a false statement of material fact in connection with a disciplinary matter, prohibiting illegal conduct that
reflects adversely on the lawyer’s honesty or trustworthiness, and prohibiting attorney from neglecting or refusing
to assist in a disciplinary investigation. Code of Prof.Resp., DR 1–102(A)(3), 1–102(A)(4); Rules of Prof.Conduct,
Rules 8.1(a), 8.4(b, c); Government of the Bar Rule V(4)(G).

In November 2001, the same year and month Moore was admitted to practice law in Ohio, Moore was arrested in
Atlanta, Georgia, based on an allegation that he attempted to leave a Kroger store with 12 bottles of wine, worth $152,
without paying for them. He entered into an agreement that required him to complete 65 hours of community service
and a nolle prosequi was subsequently entered in the matter.

In March 2012, Moore was charged with theft by shoplifting after he scanned UPC codes that he had carried into a
Kroger store in Cincinnati to purchase three bottles of expensive wine and a bottle of olive oil at a self-scan checkout
register, reducing the price of the items purchased by $359.10. He pleaded guilty to the charges and was permitted to
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enter a diversion program. On the advice of counsel, Moore sent a letter to relator in July 2012 to report the March
2012 shoplifting charge. In that letter, he made false statements regarding the March 2012 incident, failed to disclose
that he had used the same subterfuge a number of times in the months preceding that incident, and failed to disclose
the 2001 charge.

The board found that Moore’s conduct in 2001 violated DR 1–102(A)(3) (prohibiting a lawyer from engaging in illegal
conduct involving moral turpitude) and 1–102(A)(4) (prohibiting a lawyer from engaging in conduct involving
dishonesty, fraud, deceit, or misrepresentation) and that his later conduct violated Prof.Cond.R. 8.1(a) (prohibiting
knowingly making a false statement of material fact in connection with a disciplinary matter), 8.4(b) (prohibiting a
lawyer from committing an illegal act that reflects adversely on the lawyer’s honesty or trustworthiness), and 8.4(c)
(prohibiting a lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation). The parties
also stipulated and the board found that Moore’s conduct violated Gov.Bar R. V(4)(G) (now Gov.Bar R. V(9)(G))
(prohibiting a lawyer from neglecting or refusing to assist in a disciplinary investigation).

DISCIPLINARY COUNSEL V. COHEN 142 Ohio St.3d 471, 32 N.E.3d 455, 2015 -Ohio- 2020

Indefinite suspension was warranted for attorney who was convicted of attempted obstruction of justice and attempted
tampering with evidence, both felonies, although convictions arose out of an isolated incident, attorney had no prior
discipline, made full and free disclosure to the disciplinary board, and had a cooperative attitude toward the
proceedings, and there were no aggravating factors, where attorney attempted to thwart the administration of justice.
Rules of Prof.Conduct, Rule 8.4(b–d).

In early 2013, while Cohen was representing a defendant charged with murder, he talked to a prosecution witness
about purchasing bus fare to travel out of state and then paid money to the witness. The witness then contacted police,
who later captured Cohen discussing the proposal on tape. In February 2013, a grand jury indicted Cohen on charges
of bribery and obstruction of justice, and in January 2014, the grand jury indicted him on an additional charge of
attempted tampering with evidence. He later pled guilty to the attempted-tampering charge and a reduced charge of
attempted obstruction of justice, both fourth-degree felonies. The prosecutor dismissed the bribery charge. On January
29, 2014, a judge of the Hamilton County common pleas court ordered that Cohen serve monitored house arrest for
60 days and three years’ community control, pay a $5,000 fine, and perform 500 hours of community service.

Based on this conduct, the parties stipulated and the board found that Cohen violated Prof.Cond.R. 8.4(b) (prohibiting
a lawyer from committing an illegal act that reflects adversely on the lawyer’s honesty or trustworthiness), 8.4(c)
(prohibiting a lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation), and 8.4(d)
(prohibiting a lawyer from engaging in conduct that is prejudicial to the administration of justice).

AKRON BAR ASSOCIATION v. SHENISE 143 Ohio St.3d 134, 34 N.E.3d 910, 2015 -Ohio- 1548

Public Reprimand issued to attorney who allowed his professional liability insurance to lapse and failed to advise his
clients and obtain a written acknowledgment of this fact violated rule of professional conduct that required attorney
to inform client if he did not maintain professional liability insurance and obtain a signed acknowledgment of that
notice from the client, and who failed to respond to plaintiff’s motion to declare summary judgment in favor of plaintiff
a final appealable order, deposition notice, or motion to compel discovery, failed to advise his clients that they were
required to make themselves available for deposition and to produce financial documents, and against whose clients
bench warrants were issued for failure to appear at a show-case hearing, which resulted in the arrest of one of the
clients, violated Rules of Professional Conduct that required attorney to provide competent representation, consult
with the client and abide by the client’s decisions regarding the means to pursue the objectives of the representation,
act with reasonable diligence, inform the client of any decision or circumstance with respect to which the client’s
informed consent was required, keep the client reasonably informed, explain a matter to the extent reasonably
necessary to permit the client to make informed decisions, and prohibited attorney from knowingly disobeying an
obligation under the rules of a tribunal. Rules of Prof.Conduct, Rules 1.1–1.3, 1.4(a)(1, 3), (b), 1.4(c), 3.4(c).

Attorney’s defense was that he chose to consciously ignore the court, because he knew that his client would file for
bankruptcy, and he knew (or at least believed) that the civil matter would be automatically stayed.
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The board found that the conduct summarized above violated Prof.Cond.R. 1.1 (requiring a lawyer to provide
competent representation to a client), 1.2 (requiring a lawyer to consult with the client and abide by the client’s
decisions regarding the means to pursue the objectives of the representation), 1.3 (requiring a lawyer to act with
reasonable diligence in representing a client), 1.4(a)(1) (requiring a lawyer to inform the client of any decision or
circumstance with respect to which the client’s informed consent is required), 1.4(a)(3) (requiring a lawyer to keep
the client reasonably informed about the status of a matter), 1.4(b) (requiring a lawyer to explain a matter to the extent
reasonably necessary to permit the client to make informed decisions regarding the representation), and 3.4(c)
(prohibiting a lawyer from knowingly disobeying an obligation under the rules of a tribunal).

DISCIPLINARY COUNSEL v. GRUBB 142 Ohio St.3d 521, 33 N.E.3d 40, 2015 -Ohio- 1349

Six-month suspension, with entire suspension stayed on condition that attorney commit no further misconduct, was
appropriate sanction for attorney’s conduct in violating workers’ compensation law by providing funds to client
while client was receiving temporary-total-disability benefits, and in failing to monitor time periods in which client
was receiving those benefits, violated rules of professional conduct prohibiting attorney from committing an illegal
act that reflected adversely on the attorney’s honesty and trustworthiness and from engaging in conduct that was
prejudicial to the administration of justice. Rules of Prof.Conduct, Rule 8.4(b, d).

Grubb represented Tracie Lytle in workers’ compensation matters from 2004 through 2010. Between February and
July 2007, Lytle collected temporary-total-disability benefits, as one of her doctors determined that she was unable
to work. During that six-month period, however, Grubb also provided funds to Lytle. For example, Grubb
reimbursed Lytle for mileage to attend court hearings and doctor’s appointments and to take Grubb’s mother out to
lunch. Additionally, Grubb assisted Lytle in refunding overpayments from the Bureau of Workers’ Compensation.
Grubb testified that during this time, Lytle did not have enough money to attend hearings or even to pay for food.

At some point thereafter, the bureau received an allegation that Grubb was improperly employing Lytle while she
was collecting temporary-total-disability benefits, and the bureau commenced an investigation. Prior to being
charged with any crime, Grubb entered into a plea agreement with the Ohio Attorney General’s office, in which
she agreed to plead guilty to complicity to commit workers’ compensation fraud, a first-degree misdemeanor. She
also paid the bureau $7,709.92 in restitution, which represented the amount of benefits that Lytle had collected
during the six-month period at issue, and an additional $6,731.55 for the bureau’s investigation costs. On January
28, 2013, Grubb was charged with the misdemeanor count in the Franklin County Municipal Court. She pled guilty
and was convicted on that same day. The court imposed a $500 fine.

Grubb agreed that she had violated Prof.Cond.R. 8.4(b) (prohibiting a lawyer from committing an illegal act that
reflects adversely on the lawyer’s honesty or trustworthiness) and 8.4(d) (prohibiting a lawyer from engaging in
conduct that is prejudicial to the administration of justice).

DISCIPLINARY COUNSEL v. MARSHALL 143 Ohio St.3d 62, 34 N.E.3d 110, 2015 -Ohio- 1187

Public Reprimand was appropriate for elected judge on the Scioto County Court of Common Pleas. On October 14,
2013, a probable-cause panel of the Board of Commissioners on Grievances and Discipline1 certified to the board a
complaint alleging that Marshall violated Jud.Cond.R. 1.1 (requiring a judge to comply with the law) and 1.2
(requiring a judge to act at all times in a manner that promotes public confidence in the independence, integrity, and
impartiality of the judiciary) by operating a vehicle while intoxicated.

On January 12, 2013, Marshall was involved in a one-car accident in which he struck an embankment and flipped his
vehicle. He was later arrested and charged with operating a motor vehicle while intoxicated.
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CLEVELAND METROPOLITAN BAR ASSOCIATION CERTIFIED GRIEVANCE COMMITTEE v.
SLIWINSKI 142 Ohio St.3d 1224, 29 N.E.3d 987 (Mem), 2015 -Ohio- 1276

On March 17, 2015, and pursuant to Gov.Bar R. V(19)(A)(1)(b), relator, Cleveland Metropolitan Bar Association
Certified Grievance Committee, filed with this court an emergency motion for interim remedial suspension, alleging
that respondent, Teddy Sliwinski, has engaged in conduct that violates the Ohio Rules of Professional Conduct and
poses a substantial threat of serious harm to the public. Respondent filed a response, and this matter was considered
by the court.

Upon consideration thereof and pursuant to Gov.Bar R. V(19)(B), it is ordered and decreed that an interim remedial
suspension is immediately entered against Teddy Sliwinski, Attorney Registration No. 0024901, last known business
address in Cleveland, Ohio, and that the suspension be effective as of the date of this entry, pending final disposition
of disciplinary proceedings predicated on the conduct threatening the serious harm.

FROM THE MOTION OF THE BAR ASSOCIATION REQUESTING EMERGENCY RELIEF

Respondent has repeatedly and admittedly misappropriated money from clients to fund a Trust of which
he is the beneficiary. He has attempted to hide his true interest in the Trust, claiming it is only a client,
and that he simply solicited “donations” from clients for the Trust. In truth, Respondent has used his
role as fiduciary or power of attorney to misappropriate clients’ funds for his own benefit. Some of these
clients are both elderly and either mentally ill or incompetent. He continues to serve as fiduciary or
power of attorney for some of them, and there does not appear to be anyone overseeing his exercise of
authority over them. Moreover, there are several other unidentified victims over whom Respondent has
exercised similar control to his personal financial benefit. Thus, more than one of Respondent’s clients
continue to be exposed and vulnerable to him. In addition to the conduct addressed above, Respondent
has also: shared legal fees with a non-attorney; neglected client matters for at least one elderly and
incompetent client, jeopardizing the client’s welfare; engaged in dishonesty both toward clients and
Relator’s investigator; engaged in self-dealing real estate transactions with vulnerable clients;
commingled client and personal funds; failed to maintain required records regarding his IOLTA; and,
used his position of control over an elderly and mentally ill client to coerce a $26,000 loan in order to
fund his dishonest dealings. Respondent admits some of this conduct, and cannot credibly dispute the
rest, as it is reflected in both bank records and publicly available documents.

COLUMBUS BAR ASSOCIATION v. ROY 143 Ohio St.3d 60, 34 N.E.3d 108, 2015 -Ohio- 1190

Public reprimand was the appropriate sanction for domestic relations attorney who failed to inform her client that
she did not maintain professional liability insurance, in violation of professional conduct rule; there were no
aggravating factors, and mitigating factors included the absence of a prior disciplinary record, the absence of a
dishonest or selfish motive, attorney’s full and free disclosure to the Board of Commissioners on Grievances and
Discipline and cooperative attitude toward the disciplinary proceedings, her good character or reputation apart from
the charged misconduct, and other interim rehabilitation as demonstrated by her procurement of professional
liability. Rules of Prof.Conduct, Rule 1.4(c).

Respondent, Cynthia Marie Roy of Columbus, Ohio, Attorney Registration No. 0022830, was admitted to the practice
of law in Ohio in 1982. On August 2, 2013, a probable-cause panel of the Board of Commissioners on Grievances and
Discipline1 certified to the board a four-count complaint filed against Roy by relator, Columbus Bar Association. In
that complaint, relator alleged that Roy had committed multiple violations of the Rules of Professional Conduct in
handling a single client’s domestic-relations matter.

After a hearing at which Roy, her former client, and counsel for the opposing party in the underlying litigation testified,
the panel unanimously dismissed all of the alleged violations in Counts One, Three, and Four, and two of the three
alleged violations in Count Two of relator’s complaint. See Gov.Bar R. V(6)(G). The only remaining alleged violation
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http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006613&cite=OHSTGOVBR5&originatingDoc=I4fb8f07cd96211e4a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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was that Roy failed to inform her client that she did not maintain professional liability insurance in violation of
Prof.Cond.R. 1.4(c) (requiring a lawyer to inform the client if the lawyer does not maintain professional liability
insurance and obtain a signed acknowledgment of that notice from the client). The panel found that Roy violated that
rule and recommended that she be publicly reprimanded.

DISCIPLINARY COUNSEL v. EISLER 143 Ohio St.3d 51, 34 N.E.3d 99, 2015 -Ohio- 967

Attorney’s conduct in appearing and presenting oral argument before an appellate court while knowing that his
license to practice law was suspended for failure to comply with continuing legal education (CLE) requirements
warranted two-year suspension of license with second year stayed on conditions, rather than disbarment, where
attorney responded to disciplinary counsel’s initial letter of inquiry and admitted his ethical lapse, promptly
answered the formal complaint and admitted all of the allegations contained therein, worked with disciplinary
counsel to submit two proposed (but rejected) consent agreements, and submitted stipulations of fact, misconduct,
and aggravation and mitigation as well as a proposed sanction.

The board found that Attorney, from the state of Washington, received notice of his CLE suspension on November
20, 2012—the Tuesday before the Thanksgiving holiday. He was scheduled to appear and present oral argument on
behalf of a client in the Ninth District Court of Appeals on Tuesday, November 27, 2012. The court was closed on
November 22 and 23, 2012, for the Thanksgiving holiday. Concluding that any pleading he would file with the
court to address his suspension would not be processed until after the oral argument had occurred, Attorney
decided to travel to Ohio to appear before the court. As appellant, Attorney went first. Opposing counsel disclosed
Attorney’s suspension before presenting her oral argument. Upon learning of his suspension, the appellate court
denied him the opportunity to present a rebuttal argument on behalf of his client. The administrative judge for the
court reported his misconduct to disciplinary counsel.

Based on these undisputed facts, the board found that relator had proven by clear and convincing evidence that
Eisler violated Prof.Cond.R. 5.5(a) (prohibiting a lawyer from practicing law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction) and 8.4(d) (prohibiting a lawyer from engaging in conduct
that is prejudicial to the administration of justice).

The State of Washington will likely reciprocate.

O’CONNOR, C.J., dissents and would indefinitely suspend the respondent from the practice of law in Ohio.

OHIO STATE BAR ASSOCIATION v. SALERNO 142 Ohio St.3d 95, 28 N.E.3d 84, 2015 -Ohio- 791

Public reprimand of judge was warranted, in judicial disciplinary proceeding where the parties’ consent to discipline
agreement was adopted by the Supreme Court, where judge informed jury and others after the jury returned a not
guilty in criminal case that she believed the jury entered the wrong verdict, in violation of the Judicial Conduct rules.
Code of Jud.Conduct Rules 1.2, 2.8(C).

As aggravating factors, the parties stipulate that the Judge’s conduct adversely affected several jurors, who were quite
upset by the judge’s criticism, and subjected the entire Ohio judicial system to widespread criticism and ridicule after
her remarks received nationwide media coverage.

The parties stipulate that this conduct violated Jud.Cond.R. 1.2 (requiring a judge to respect and comply with the law
and to act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary)
and 2.8(C) (prohibiting a judge from commending or criticizing jurors for their verdict other than in a court order or
opinion in a proceeding).
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DISCIPLINARY COUNSEL v. WEITHMAN 143 Ohio St.3d 84, 34 N.E.3d 865, 2015 -Ohio- 482

Magistrate’s conduct in ogling a female litigant who sought redress for her former husband’s alleged posting of her
intimate photographs on multiple pornographic websites and his subsequent offer of a bounty to opposing counsel
if he could make her cry during cross-examination, going so far as to remove a dollar bill from his wallet and place
it on the bench, were demeaning and degrading to the litigant and to all women, and violated professional rules
requiring a judge to uphold the integrity and independence of the judiciary, to respect and comply with the law and
to act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary, to
maintain order and decorum in court proceedings, and to be patient, dignified, and courteous with litigants, jurors,
witnesses, lawyers, and others with whom the judge deals in an official capacity. Code of Jud.Conduct Canons 1, 2,
3(B)(3, 4).

Magistrate violated multiple violations of the former Code of Judicial Conduct, including Canon 1 (requiring a judge
to uphold the integrity and independence of the judiciary), 2 (requiring a judge to respect and comply with the law
and to act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary),
3(B)(3) (requiring a judge to maintain order and decorum in court proceedings), and 3(B)(4) (requiring a judge to be
patient, dignified, and courteous with litigants, jurors, witnesses, lawyers, and others with whom the judge deals in an
official capacity). Judge also found to have violated DR 1–102(A)(5) of the Code of Professional Responsibility and
Prof.Cond.R. 8.4(d) (both prohibiting a lawyer from engaging in conduct that is prejudicial to the administration of
justice).

Magistrate’s conduct in a different divorce proceeding, in which he said, “all Franklin County attorneys are stupid,”
responded angrily to husband’s counsel’s question regarding a child custody hearing date, using vulgar and
intemperate language to berate husband’s counsel, and threatening to delay final decree of divorce, which counsel
averred caused his client to abandon his pending motion intended to resolve school-placement issues for the parties’
minor children before the first day of a school year, violated professional rules requiring a judge to uphold and apply
the law and to perform all duties of the judicial office fairly and impartially, requiring a judge to be patient, dignified,
and courteous with litigants, jurors, witnesses, and lawyers, and requiring a judge to disqualify himself or herself in
any proceeding in which the judge’s impartiality might reasonably be questioned. Code of Jud.Conduct Rules 1.2, 2.2,
2.8(B), 2.11.

Magistrate’s conduct in the above matter violated Jud.Cond.R. 1.2 (requiring a judge to respect and comply with the
law and to act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary),
2.2 (requiring a judge to uphold and apply the law and to perform all duties of the judicial office fairly and impartially),
2.8(B) (requiring a judge to be patient, dignified, and courteous with litigants, jurors, witnesses, lawyers, and others
with whom the judge deals in an official capacity), and 2.11 (requiring a judge to disqualify himself or herself in any
proceeding in which the judge’s impartiality might reasonably be questioned), and Prof.Cond.R. 8.4(d).

In the Matter of Joy Lenore MARSHALL Ohio Atty. Reg., Respondent - Slip Copy, 2015 WL 586089

On November 6, 2014, the Supreme Court of Ohio decided Disciplinary Counsel v. Marshall, No.2013–0924, 2014
WL 7671606 (Ohio 2014), in which it ordered Respondent Joy Lenore Marshall to be suspended from the practice of
law in Ohio for two years, with the second year stayed on the conditions that she commit no further misconduct and
make full restitution to William P. Campbell and M. David Smith in an amount to be determined by the Cuyahoga
County Court of Common Pleas in Dickson & Campbell, LLC. v. Marshall, Cuyahoga C.P. No. CV–07–627533. In
accordance with Rule II of the Model Federal Rules of Disciplinary Enforcement, adopted by this Court on February
1, 1979, this Court issued an Order requiring Respondent to show cause why the Court should not impose the identical
discipline imposed by the Supreme Court of Ohio. Respondent filed a response to this Court’s Order to Show Cause
on January 5, 2015 (ECF No. 5), and amended that response on January 6, 2015 (“Amended Response”) (ECF No. 6).
For the reasons that follow, this Court likewise suspends Respondent from the practice of law in this Court for two
years, with the same conditions.

Rule II of the Model Federal Rules of Disciplinary Enforcement (“Rule II”) provides for the imposition of reciprocal
discipline against a member of the Bar of this Court when discipline has been imposed by another court. Rule II(D)
provides:
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[T]his Court shall impose the identical discipline unless the respondent-attorney demonstrates, or this Court finds,
that upon the face of the record upon which the discipline in another jurisdiction is predicated it clearly appears:

1. That the procedure was so lacking in notice or opportunity to be heard as to constitute a deprivation of due
process; or

2. That there was such an infirmity of proof establishing the misconduct as to give rise to the clear conviction that
this Court could not, consistent with its duty, accept as final the conclusion on that subject; or

3. That the imposition of the same discipline by this Court would result in grave injustice; or

4. That the misconduct established is deemed by this Court to warrant substantially different discipline.

Rule II(D)(1) to (4).1

Editor’s Note: Attorney received reciprocal discipline in all cases in 2015 challenging the Federal Suspension.

DISCIPLINARY COUNSEL v. GORBY 142 Ohio St.3d 35, 27 N.E.3d 510, 2015 -Ohio- 476

One year suspension, all stayed, for Attorney’s failure to notify clients, who were her sister and brother-in-law, that
she did not have professional liability insurance, her commingling of client funds and her personal funds in the same
account, and her writing of personal checks on the account without clients’ authorization violated disciplinary rules
requiring a lawyer to inform the client if the lawyer does not maintain professional liability insurance, requiring a
lawyer to hold the property of clients in an interest-bearing client trust account separate from the lawyer’s own
property, and prohibiting a lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation.
Rules of Prof.Conduct, Rules 1.4(c), 1.15(a), 8.4(c).

Attorney represented her sister and brother-in-law in attempting to prevent a foreclosure by filing an answer and
counterclaim. Attorney accepted $5,500 from sister and brother-in-law to hold to use to bring mortgage current as
part of a workout with the bank. Attorney was unsuccessful in preventing foreclosure but never returned the $5,500,
and in fact had deposited in her personal account and had spent it. Sister and brother-in-law divorced and brother-in-
law filed bankruptcy. Bankruptcy trustee demanded disgorgement of one-half of the $5,500.  Attorney misled
Bankruptcy trustee into believing that money was being held in trust account, when in fact, attorney cashed in her
husband’s IRA to pay back the $5,500.

The board found that Gorby’s conduct violated Prof.Cond.R. 1.4(c) (requiring a lawyer to inform the client if the
lawyer does not maintain professional liability insurance), 1.15(a) (requiring a lawyer to hold the property of clients
in an interest-bearing client trust account, separate from the lawyer’s own property), and 8.4(c) (engaging in conduct
involving dishonesty, fraud, deceit, or misrepresentation).

DISCIPLINARY COUNSEL v. WARD 143 Ohio St.3d 23, 34 N.E.3d 74, 2015 -Ohio- 237

Suspension of one year was warranted for attorney who used confidential information maintained by other attorneys
at his firm to solicit and secure a new client that violated Disciplinary Rules; and who was motivated to settle a score
for his father who was forced out of a long term business relationship with a client; and who accepted funds on a
client’s behalf, deposited them into his personal securities account, and made misleading statements regarding the
disposition of the funds violated Disciplinary Rules.

Ward’s father was an attorney who represented Bud Koons a very wealthy man worth hundreds of millions of dollars.
Ultimately Ward’s father was forced out of the business representation of Bud Koons business, which Ward’s son was
angered over. Bud Koons had multiple trusts. One of the trusts split property between a brother and sister.  After Bud
Koons died, Ward (the son) used the law firm information regarding the trust to convince one of the two beneficiaries
of the trust to sue the estate of Bud Koons for Bud Koons alleged breach of fiduciary duty, because the trust was
divided very unevenly due to different investment strategies. Bud Koons estate was being sued since Bud Koons was



14

the trusee (and Ward’s former client) being sued for breach of fiduciary duty.

Ward further used money from a real estate sale of his wife’s client, the client now suing Bud Koon’s estate, for his
own personal investment account, claiming it was held in his trust account for the client as part of a like kind exchange
transaction, when none of the facts or documents, or the client’s testimony supported this claim.

The test to determine whether a lawyer can overcome the presumption of shared confidences when the lawyer leaves
one firm and joins another firm that represents an opposing party examines: (1) whether a substantial relationship
exists between the matter at issue and the matter of the former firm’s prior representation; (2) if that substantial
relationship is found to exist, whether there is sufficient evidence that the attorney had no personal contact with or
knowledge of the related matter to overcome the presumption of shared confidences within the former firm; and (3) if
the attorney did have personal contact with or knowledge of the related matter, whether institutional screening
mechanisms have been adopted by the new firm to prevent the flow of information from the quarantined lawyer to
preserve the confidences of the former client and avoid imputed disqualification of the entire firm.

Attorney who used confidential information maintained by other attorneys at his firm to solicit and secure a new client,
shape his legal theories and pleadings in litigation to the disadvantage of firm’s long-term client, and received more
than $237,000 in fees for services to new client violated Disciplinary Rule that prohibited a lawyer from knowingly
using the confidence or secret of a client to the client’s disadvantage. Code of Prof.Resp., DR 4–101(B)(2)
(Superseded).

Attorney, who was significantly motivated in bringing action against trustees of trust established when client died by
a desire settle the score for what he perceived as his father’s forced exit from long-time client’s business affairs,
violated Disciplinary Rule that prohibited attorney from accepting employment if the lawyer’s exercise of professional
judgment on behalf of the client will be or reasonably may be affected by the lawyer’s own financial, business,
property, or personal interests, and engaging in conduct that adversely reflected on the lawyer’s fitness to practice
law. Code of Prof.Resp., DR 5–101(A)(1, 6) (Superseded).

Attorney who accepted net proceeds of the sale of real estate on behalf of a client, deposited the funds into his personal
securities account, and made misleading statements regarding the disposition of the funds violated Disciplinary Rule
that required attorney to hold property of clients separate from the lawyer’s own property and engaging in conduct
that adversely reflected on the lawyer’s fitness to practice law. Code of Prof.Resp., DR 1–102(A)(4, 6), 9–102(A)
(Superseded).

Suspension of one year was warranted for attorney who used confidential information maintained by other attorneys
at his firm to solicit and secure a new client, was significantly motivated in bringing an action by a desire to settle the
score for what he perceived as his father’s forced exit from long-time client’s business affairs, and accepted net
proceeds of the sale of real estate on behalf of a client, deposited the funds into his personal securities account, and
made misleading statements regarding the disposition of the funds. Code of Prof.Resp., DR 4–101(B)(2), 5–101(A)(1,
6), 9–102(A) (Superseded)

DISCIPLINARY COUNSEL v. WILSON 142 Ohio St.3d 439, 32 N.E.3d 426, 2014 -Ohio- 5487

Public reprimand was warranted for Attorney who signed the name of her granddaughter’s mother to an affidavit,
notarized it without noting that she had signed it with the affiant’s authorization, and filed it in court violated Rules
of Professional Conduct (RPC) that prohibited attorney to make a false statement of fact to a tribunal, engage in
dishonesty, fraud, deceit, or misrepresentation, and engage in conduct that was prejudicial to the administration of
justice. Rules of Prof.Conduct, Rules 3.3(a)(1), 8.4(c, d).

Attorney prepared a sworn affidavit for witness to signature. Attorney asked client to obtain witness’s signature. The
next day, when she had not received the executed affidavit back from witness, she sent witness a text message seeking
permission to sign the document on her behalf. Witness responded to the request with a text message saying, “k”,
which Attorney interpreted to be the approval (or “ok”) to sign her name. Attorney then sent witness a text message
stating, “I’ll sign ur name on copy I have Just say u signd when magistrate asks if u signd.”
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Attorney signed Witness’s name on the affidavit and notarized that signature without indicating that the signature was
not authentic or that the signature was made with text-message authorization. Moreover, the notary jurat falsely stated
that it was “SWORN to and subscribed before me this 27th day of February, 2012, by Danielle S. Turner [the
Attorney].”

The witness reneged.

The parties entered into stipulations of fact and agreed that Wilson’s conduct violated Prof.Cond.R. 3.3(a)(1)
(prohibiting a lawyer from knowingly making a false statement of fact or law to a tribunal) and 8.4(c) (prohibiting a
lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation). The panel adopted those
findings and found that Wilson’s conduct also violated Prof.Cond.R. 8.4(d) (prohibiting a lawyer from engaging in
conduct that is prejudicial to the administration of justice).

DISCIPLINARY COUNSEL v. STOKES 143 Ohio St.3d 1217, 35 N.E.3d 524 (Mem), 2014 -Ohio- 5536

On November 4, 2014, and pursuant to Gov.Bar R. V(5a)(A)(1)(b), relator, disciplinary counsel, filed with this court
a motion for immediate interim remedial suspension pursuant to Gov.Bar R. V(5a), alleging that respondent, Angela
Rochelle Stokes, has engaged in conduct that violates the Ohio Rules of Professional Conduct, the Ohio Code of
Professional Responsibility, and the Ohio Code of Judicial Conduct and poses a substantial threat of serious harm to
the public and the administration of justice. Respondent filed a response, and this matter was considered by the court.

Upon consideration thereof and pursuant to Gov.Bar R. V(5a)(B), it is ordered and decreed that an interim remedial
suspension is immediately entered against Angela Rochelle Stokes, Attorney Registration No. 0025650, last known
business address in Cleveland, Ohio, and that the suspension be effective as of the date of this entry, pending final
disposition of disciplinary proceedings predicated on the conduct threatening the serious harm. It is further ordered
that the underlying disciplinary case in this matter is to proceed expeditiously.

TAKEN FROM THE EMERGENCY MOTION TO SUSPEND JUDGE STOKES FROM PRACTICING LAW

"[A] litigant who is subjected to rude and insensitive treatment is left without recourse.
Whether the litigant wins or loses, the end result is an irreparable loss of respect for the system
that tolerates such behavior." Disciplinary Counsel v. Neill, 103 Ohio St.3d 204, 2004-Ohio-4704, 815
N.E.2d 286, ¶38.

Respondent has exhibited a pattern of rude, undignified and unprofessional conduct.
Like O'Neill, respondent's behavior includes abusive verbal outbursts, unjustified expulsions
from the courtroom, and berating or humiliating persons in the presence of others. She has
created a hostile work and courtroom environment in which court personnel are constantly on
edge and individuals appearing before her are frightened and intimidated because of her volatile
and unpredictable personality. She refuses to listen to the concerns of attorneys advocating for
their clients and of individuals appearing before her who are advocating for themselves. Not
only is her conduct worthy of significant disciplinary action, it unquestionably poses a
substantial threat of serious harm to the public.

In addition to abuse of court personnel, lawyers, defendants, and the public, respondent
has engaged in misconduct which can only be categorized as the abuse of court resources, abuse
of constitutional freedoms, and the commission [of] abusive legal errors.

An interim remedial suspension is appropriate when there exists "substantial, credible
evidence demonstrating that a Justice, judge or attorney has committed a violation of the Code of
Judicial Conduct or Ohio Rules of Professional Conduct and poses a substantial threat of serious
harm to the public." Gov. Bar. R. V(5a)(A)(1). I

O’CONNOR, C.J., and PFEIFER, O’DONNELL, LANZINGER, KENNEDY, FRENCH, and O’NEILL, JJ., concur.

In an unrelated proceeding, Judge Stokes filed to remove 21 of the exhibits to the Motion removed from public view
– DENIED. 143 Ohio St.3d 1460, 37 N.E.3d 1246 (Table), 2015 -Ohio- 3700
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DISCIPLINARY COUNSEL v. MILHOAN 142 Ohio St.3d 230, 29 N.E.3d 898, 2014 -Ohio- 5459

Suspension of two years was warranted for Attorney who filed identical appellate briefs in 31 cases, with the
exception that certain case-specific modifications, such as names, dates, crimes, sentences, and potential
mitigation, were changed, and billed an average of 18.49 hours and $924.50 per case violated Rules of Professional
Conduct (RPC) that prohibited making an agreement for, charging, or collecting an illegal or clearly excessive fee,
and required providing competent representation, and former Disciplinary Rule that prohibited handling a legal
matter without adequate preparation. Rules of Prof.Conduct, Rules 1.1, 1.5(a), 8.4(h); Code of Prof.Resp., DR 6–
101(A)(2) (2006).

The parties stipulated and the board found that each brief (1) was ten pages long, (2) repeated the same
grammatical errors, (3) raised the same assignment of error—“The imposition of a prison sentence in this case
imposes an unnecessary burden on state’s resources”—(4) failed to cite any case law in support of the assigned
error, and (5) failed to include any information regarding the cost of incarceration or why the appellant’s sentence
would burden the state’s resources. The briefs cited only one case (for the definition of clear and convincing
evidence) and four sections of the Revised Code—three related to sentencing and one regarding appeal as a matter
of right. And although these 31 briefs were virtually identical, in 29 of these cases, Milhoan requested at least three
extensions of time to file his appellate briefs.

The parties stipulated and the panel and board found that Milhoan violated DR 6–101(A)(2) (prohibiting a lawyer
from handling a legal matter without adequate preparation) and Prof.Cond.R. 1.1 (requiring a lawyer to provide
competent representation to a client) by submitting nearly identical briefs in 31 separate cases without providing
any case law to support his sole assignment of error. He also violated Prof.Cond.R. 1.5(a) (prohibiting a lawyer
from making an agreement for, charging, or collecting an illegal or clearly excessive fee) by failing to properly
track the hours he spent working on each case and submitting fee applications with inflated hours. Lastly, the board
found that Milhoan’s practice of filing nearly identical briefs for each of his indigent clients’ criminal appeals
provided those clients with substandard representation, the egregiousness of which was further compounded by his
continuous pattern of overbilling the appointed-counsel system for this substandard work. Therefore, the board
made the additional finding that his conduct adversely reflected on his fitness to practice law in violation of DR 1–
102(A)(6) and Prof.Cond.R. 8.4(h) (both prohibiting a lawyer from engaging in conduct that adversely reflects on
the lawyer’s fitness to practice law).
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