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ESTATE PLANNING UPDATE

A. FUND TRUST AT DEATH (Empty Vessel Plan)

1. Introduction. Use of trusts to avoid probate and for after death control
purposes involves two steps: first, sign the trust; second, fund the trust by
retitling assets in the name of the trust either now, later, or at death. First step
is easy because lawyer does the work. Second step often overwhelms the
client. Most clients are pleased to learn they can take step two, not by
changing ownership of asset now, but by naming the trust as beneficiary to
take ownership at death.

2. Real Estate. In Ohio, the lawyer prepares a Transfer on Death affidavit and
records it. Much less hassle when client refinances or sells. About 20 other
states allow Transfer on Death deeds. Not in Florida.

Exhibit A

3. Bank Accounts. Client goes to bank and signs bank form to designate the
trust as the Pay on Death (POD) beneficiary.

Exhibit B

4. Brokerage Accounts. Lawyer or client obtains form for completion and
signing at closing. Client submits to custodian to designate trust as the
Transfer on Death (TOD) beneficiary.

Exhibit C

5. Closely Held Entities. Client can use TOD for an interest in a partnership,
an LLC, or a closely held corporation, merely by putting the designation on
the certificate or other document which evidences ownership of the interest.

Exhibit D

6. Car, Boat or Motor. ORC 2131.13(A). Lawyer provides client with Clerk of
Courts form to designate a beneficiary of a car or boat.

Exhibit E

7. Life Insurance, Annuities, Retirement Accounts.  Client obtains
change of beneficiary forms. Lawyer completes at closing and supervises
signing. (Some custodians require signature guarantees). Generally, people
should be named as primary beneficiaries of retirement accounts; the trust as
primary beneficiary of life insurance; and the trust either primary or
contingent beneficiary of annuities owned outside a retirement account.
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B. OHIO LEGACY TRUST (Who Needs Malpractice or Umbrella Insurance?)

1. Introduction.  Effective March 27, 2013 Ohio adopted a “legacy trust” law,
ORC section 5816.03.  Except as otherwise provided, the spendthrift
provisions of a legacy trust shall restrain both voluntary and involuntary
transfer of a transferor’s interest in that trust.

2. To Qualify the Trust.

 Transferor (the Settlor of the “self-settled” trust) must irrevocably
transfer property to a “qualified” trustee, meaning an individual
resident of Ohio, or a trust company authorized to do business in Ohio

 A nonresident may serve as a co-trustee with a qualified trustee
 Trust must state it is irrevocable
 Trust must incorporate laws of Ohio for all purposes
 Trust must contain a spendthrift provision applicable to the interests of

any trust beneficiary, including the transferor

3. Bankruptcy Protection. Bankruptcy Code §541(c)(1), provides that all the
debtor’s interests in property is property of the bankruptcy estate, except that
a restriction on the transfer of a beneficial interest of the debtor in a trust is
enforceable under applicable nonbankruptcy law in a case under this title,
resulting in the exclusion of such property from the bankruptcy estate.

4. Ohio Law vs. Bankruptcy Code. Ohio Rev. Code Ann. §5816.03(B)
provides that “Any spendthrift provision in a legacy trust is enforceable under
any applicable nonbankruptcy law within the meaning of section 541(c)(2) of
the Bankruptcy Code. Creditors or bankruptcy trustee can pierce the trust if:

 Transfer is fraudulent under the act
 Transferor may revoke trust or transfer an interest in the trust
 Transferor owes child or spousal support
 Transfer renders the transferor insolvent after the transfer

5. Action Steps. ORC 5816.07 requires existing creditor to bring action within
three years or less. To shorten the statute to 18 months after properly
transferring ownership and possession to the Trustee, Settlor/Transferor
must have statements for brokerage and bank accounts addressed to the
Trustee, not Transferor. And, Transferor must delete the transferred assets
from his personal financial statement.

6. Lawyer Protection. ORC 5816.07(D) provides that no one can assert a
claim against anyone involved in the counseling, drafting, preparation,
execution, or funding of the trust. Liability protection also provided for any
such advisor as to any limited partnership, LLC, or other closely held entity, if
the ownership interest in the relevant entity is subsequently transferred to
trustee of a legacy trust.



3

7. Situs Change. ORC 5816.09 contains the “flight provision” which permits a
relocation of the trust from the current situs to another jurisdiction.

8. U.S. Constitution Still a Contender. Under full faith and credit clause,
each state is required to recognize judgments from another state. Under the
supremacy clause, federal laws are supreme to the extent they conflict with
state laws. Under the contract clause, no state may pass a law that infringes
on the ability of persons to contract with each other in interstate commerce.
Whether the legacy trust works in Ohio depends upon a federal judge
upholding the planning in the transferor’s favor, considering applicablility of
the above clauses of the constitution. No test cases in Ohio yet, but see the
Huber case, 2013 WL2154218 (U.S. Bankruptcy Court), in which Court voids
transfer to an Alaska self-settled trust as fraudulent because Settlor made
transfers with intent to hinder, delay or defraud creditors.

C. POD CHARITABLE PLEDGES (Heads up for Development Officers)

1. Introduction. What can upset a person’s decision to give to charity at death?

 They must go to a lawyer to amend their will or trust.
 Most donors are reluctant to spend time and money to make a gift to

charity.
 Later, the donor may revise his plan and omit the gift, but not tell the

charity due to oversight or embarrassment.
 Donor may lose the will or trust, and the charity loses the gift.
 There may be no assets from which to satisfy the gift, particularly if the gift

is by will, and the assets are all in trust or other nonprobate ownership.

2. POD Pledge. A written pledge may be used for gifts to be paid only on death.
This solves the problems suggested in the introduction.

Exhibit F

3. Preparation of Documents. The pledge form can be prepared by the
charity so the donor need not consult with an attorney, review drafts of
documents, or pay for services. It also avoids possibility that the attorney will
dissuade the donor from making the gift. And, the donor may never get
around to consulting with an attorney just for making the gift. Since the form
is short and simple, the donor will understand it and be more likely to use it.

4. Retention of Documents. The charity normally does not have a copy of the
will or trust in its files, whereas the signed pledge is retained by the charity,
not to be lost or forgotten, even if a will or trust is ambiguous or lost.

5. Revocation. The donor may revoke or change the gift. The donor is less
likely to make a change to a pledge, and if he does, the charity will have the
opportunity to change donor’s mind. The pledge provides that the donor may
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not revoke or change the gift without notifying the charity in writing. And, the
donor may be reluctant to revoke a gift, not wanting to confront the charity.
The charity is able to rely on its file of pledge forms.

6. Post Death Contact. Charity waits appropriate time after donor’s death
then notifies the fiduciary or family of the gift. A cautious charity should
present its claim on the pledge within the time allowed by law if there is any
doubt.

7. Available Assets. If the gift is made by will or trust, it is payable only from
those assets. Often there are no probate assets. All assets may pass by
beneficiary designation directly to people, or through a trust. Many states
subject revocable trust assets and other nonprobate assets to claims. Ohio
does not have such a law. Therefore, the sample pledge cites the Uniform
Probate Code provision to invoke apportionment if necessary.

D. GIFT AND ESTATE TAX (Heads Up For A Boy Named DSUE)

1. Introduction.  The Ohio state tax is dead.  The applicable exclusion amount
for federal estate tax is $5.25 million. No more estate tax returns in Ohio?
Portability requires that you consider and probably recommend a 706 for first
spouse to die.

2. Portability. A surviving spouse may add her deceased spouse’s unused
exclusion amount to her own exclusion, thus excluding $10.5 million. But, the
only way to preserve the DSUE is to file a 706 in the first estate.

3. Make the Recommendation. Lawyer should insist on filing a 706 or
obtain a written direction from the client not to file. (Malpractice defense).
Client will object to cost.

4. Why DSUE Counts. Future events that cause regret for not capturing DSUE
after widow’s death:

 Widow married well
 Widow hit lottery
 Widow inherited
 Fracking on the back 40
 “Permanent” wasn’t permanent and exclusion has been decreased
 Ante-nuptial may require a DSUE election by widow

5. Preserving DSUE. Rules of engagement:

 Executor only can elect portability (even if “non-appointed”)
 Timely filed 706 (including extension)
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 Complete and properly prepared 706
 Appraisals required for assets other than charitable or marital
 Election irrevocable after time to file passed
 Don’t want DSUE? Either don’t file a 706, or file and check “no”

6. DSUE Issues. Effect on planning:

 DSUE not reduced for gifts on which decedent already paid gift tax
 Widow may start gifting using decedent’s DSUE the day after he dies
 DSUE election turns 3 year statute of limitations into infinity
 Amend Wills and Trusts to require “Executor” to elect DSUE, or give

fiduciary the option

7. Goodbye Credit Shelter Trust (CST)? Why they are still important.

 Assets in CST sheltered from estate tax on future growth
 DSUE does not insulate estate from GST tax
 Asset protection against beneficiary’s creditors
 If widow remarries, and new husband dies, DSUE will be lost.
 CST provides asset management
 Transfer of all assets to widow without a CST takes away any distribution

control from the grave.

8. Windsor. Supreme Court decided that DOMA is not constitutional

 State law defines marriage
 Full faith and credit
 Applies to over 1,000 federal laws where marital status plays a role (tax,

immigration, Social Security, veterans benefits)
 Check documents for use of word “spouse” – eg., widows power to appoint

among descendants and spouses. Define spouse?

9. Existing AB Trusts. Should you review existing plans?

 $5.25 million exclusion wipes out Marital Share in most estates
 Restrictions imposed on widow
 Partial use of exclusion

10. Use of DSUE on 709. The exclusion and tax rates for gift and estate taxes
have been the same since 2011. See attached 709 for use of DSUE by serial
widow. Use it or lose it?

11. Miscellaneous.

 Step-up in basis still in use
 Step-up on joint assets
 Gift tax exclusion is $14,000 in 2013
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 Gift tax $5.25 million exemption – use it or lose it? Before widow
remarries?

The changes in the current tax laws, and the changes which are sure to keep coming, not
only provide continuing need for estate planners, but also put a burden on the lawyer to
either stay up to date or know his limitations and pass on the complex, high net worth
situations.

Q.E.F.

DISCLAIMER:  Do not rely solely on the information in this outline, or what you
heard. The presenter thinks the information is correct, but suggests that you do your
own research and check with your own advisor.

Lewis Gatch
8050 Hosbrook Rd., Suite 102
Cincinnati, OH 45236-2907
513-984-3587

lew@gatchlawoffice.com
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